POCOHBVf BXSOHB. 



SD 158 186 

lllSWTOKpil . 

SFeHs Asslrcx 

MOTE 



PESCRIPfOBS 



> C6 012 763 

Poraiblt Kai*s ^4 Haaaal for^^ F^^ Trial 

BatteLlt H^iocial Ztrnt^f SuttlSf ffasfa. Lav and 
'j«gtie%;Stttdf Center; / v ' 

Hatieaai iMt; 0f;iaw ^ftf^ and ctliinal 

Har 78 " \ 

75*rt*M*001S ' >^ ...^ ^ 

77p*| For related ^aaauBtnta see C6 Oil 469^ CG 012 

7e«^ Ce ^012 868/ ^na ce o 12 869^ 

Superintendent of DaeQAtnta# p,5» Governient Printing 
Of flaep f ashtngton^ D»0, , 20402 (Ste^k nnaber : 
027-000*00618*3) ^ 

Bf-fO.BJ BC*«4.67 flua Postag^. ' * 
♦Court litigationi Crlainal l4w| Justicei ♦laiiis / , 
♦Latvyerai Hanualai ^E^apa; Soci^ilj Deviant Behavior i 
Violence < . . 



ABSTRACT . ^- ^ ^ ^ 

^ lh4 report begins Hltb a dls^eslbn of rape aAd Its^ 

victlns* It proceeds to nore teehnieal lAforiation^aboat the filing* . 
pfellmlnarf hearings and grand juries, plea bargaining, trial 
preparation, trial and ^intenclng Inforiatioti irhioli Is geared tovardS 
the proaecuior* linally, the report conolndsa vith appendioes 
presenting saiiple foras for recording infer«ation froM aedical and 
forensic examinationsr a bibliography,' and a description of lape 
victltt services in various cities^ (iuthor/LFBf^ . 





^ Eeproductions supplied by EDRS are the best that can be made * 
m i froa the original docuiBent. * 




K ' Prpsecutors' Volume II 



EDUCATION ft ^ELPABf ' 
NATIONAL iNSTlTUTi OF 
EQUCATION 

THIS DOCUMENT HAS BfEN PEPRO^ 
DUCiD EXACILV AS RECEIVED FRO^^ 
THE PERlOf^ OB ORGANIZATION OSlGlN. 
ATIN&IT POiNTSOF V I E W OR OP iN i QNS 
STATED DO NOT NECE^SABlLY SB^SE-. 
SENT OF F^ICI&L NATIONAL INSTITUTE O^ 
fPUCATjON POSITION OB POL IC Y 



^ S^mI ^d^ional Institute of Law Enforcement and Criminal Justice 

Law Enforcement Assistance Administration 
Urfited States Department of Justice 






This proiect was. supported by Grant ftumber TB-NI-a^CIS awarded to the Ba]tteHt 
Memorial Institute Law and Justice Study Center by ^^itiohal Institute iBW 
infprcement and Crifninal Justjce, Law Enforcemw^ AsWstonc© AdministratfOT, ^ 
i^S. Depailnient of Justtee, under the Omnibus Crime Control and Safe Streets Act 
of 1968, as amended* Pofnts of view or opinions stated in this docunient are thpsa 
of the^thors and do not ntcissarily represent the official positlori^or poliolai of 
the U.XDtpartment of Justice. ' ■ 

March 1978 




National Institute of Lavy Enforcement and Criminal Jusfice 
Law inforcement Assistance Administration 
United States Department of Justict 




NATIONAt, INSTITUTE OF lAW ENPORCiMENT AND CRIMINAL JUSTICi 



Blair G. Ewing, Acting Director 



UW iNFORCiMiNT ASSISTANCE ADMINISTRATION 



James M.H, Gregg, Acting Administrator 



r 



fn.r sMk by Superinic-ndtTit Dowiiriicnt?;, \}.%.. Ufnemnient Printing Offke 
Washin^tiin, D.C. 20402 
Sf(Kk Ntimherf»27-0(K)-(H)6IH j _ . ^ ^ 

'■4 



;i . CONTiNT;S ' 

ACKNOWLEDOMENTS ^. I. ...... .V.^ vii 

raEFACT . - - - - • -^y^ . . - - ^^-^ xi 

Chap^ / ' ^ • 

1. imRODVcnm . ...... - ...v..,.-,,..,.,.;.., -i 

2. RAre ANDItS ^VICTBIS \ .\ ^ . . v- - ^ 3 

2.1 Thelwidcnee of Rape ............. i , • * ^ 

2.2 Social Attii^as A^ui Rapg . . \ ^ . 4 

23 Ripi Traima Syiidrofn^ •. 3 

24 Rape Yictiitt Intefvii^s ^ ^ , 7, 

2|J Conclusion _ :v . .\ , . .\ . J 

3. FILING , f . , ..^10 

3,1 Case Analysis . 1 ^ ^ ^. . ^ > 1 1 

3 J Pre-filing Intirviews 1 16 

3.3 Pie-ftling Polyimph Exaniifiationi^ , 17 

3.4 The Filing Decision - ^ 18 

3.5 Document4ion of tte Filing Process , 19 

3.6 Conclusion * , . ' 19 

Appendix to Chapter 3 . . . . . = = . , , 20 

4. PRELIMINARY HEARINGS AND GRAND JURIES = . , 22 

4.1 The Preliniinar)^ Hearing 22 

4.2 Grand Jury 26^ 

4.3 Direct Filing t - 26 

4.4 D(xumentation of PrelifTiinary Hearings ^. ^ . 26 

4.5 Conclusiqn , ^ 27 

5. PLEA BARGAINIKG * 28 

5 . 1 Case Eval uation ^ . 28 

5.2 StandaKls for Plea Bargaining 30 

5.3 The Polygraph and P!ea Megotiation . , ^. 31 

5.4 Participants in ilw Plea Bargaining Process 31 

6. TRIAL PREPARATION ^ - 33 

6 J Pre-trial LepI Issues .... 33 

6.2 Witnessai and Exhibits ; ,35 

Appendix to Chapter 6 ^ ,. , 38 

1. TRIAL . ^ ^ .\ 41 

7.1 Pricr Sexual Histor^^ ^ ■ ^ ^ ^ - 41 

■ 7.2 Jui^ Seitetion .. ....... .\ ....... ^ ^ ^ ^ . ^ ^ ^ 43 

. 7.3 Trial Strategy ^ . . 46 

Ap^ndix to Chapter 7 ................... ^ - - SI 

^ 8. SENTENCIMG = .i: ......... . 53 

g.i The Role of tN Prosecutor . . , '- ^ 53 



5 



i 1.2 The Tmnsfbr ^'Information ^ _ 
= . V 8 J TTit Victim jid the Police ;\ _ 

'9, POUGE, MEDICAL PERSONNEL AND ViGTIM COUNSELORS 

9.1 Polke . . ..^ ,7.. , , 

9.2 Medical Peiionffel* , _ 

9.3 Victim Counselors , 

9.4 Conciusion ^ . 
Appendix to Chapter 9 ^ _ 



ABSTRACT 



Intgfviewi with 40 ax^dei^ed pro^eutors indkated that^ even in mqor citias^ an 
averafi of only 4.5 npe cases per prosecutbr actually proce^tf to triaU while only 2.S 
result in a conviction. Since tl^ handling of rape ca^s Is oftan an unfamUiar tiik^ thii 
noapu^ bean did^d ai a cifimnci. wori^ 

; The report begins with a discussion of the historical piejudicei proswutori, judges* and 
juries have had tomid rape victims, Althou^ the vtetim is otmn thought to cootribu^ to 
th^ offeinse, a study pf police mords in flve cbtes ihow that substantial thieats igainst tl^ 
victinii's lifi^^eie made i^60 percent of ca^s and strong-ann force was ufMed in 75 
percent. The manual discribes medical tests that should be conducted iminediataly and at 
intervals after report of the attack and recon^mends questions that should \m asked at the 
crime scene. Forensic evidence that should be ptheitd is also d^usitd. na pio^si of 
plaa bargainini and the popular concept of the "degie^of seriousness*' of rape^are 
considergd in order to aid the prosacutor who must determine his chances of winning the 
erase. Because of popular prejudices* ttm rape ca^ must be especially well pre^red. 
Therefore, the presentation and evidence , the tteatment of witnesses, methods of discover- 
ing possible juror bias, and other trial tactics are also discussed in detail. 

Finally* the report concludes with appendixes presenting sample forms for recoWing 
information from medical and forensic examinations, a bibliogriiphy, and a descripfion of 
rape victini services in various cities. 
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PRiFACE V 

The criinlnri justicr wymm must iispond aggiBSiively to the crime of ropa at tnany 
levels. Tliii feport is one of a series of documents wWch explom the ran|e of potential 
risponies, Ttmy are the reiiilt of a two=j^ar study of rape undirtaken ^by the Battelle Law 
aiid^Juiti^ Study Center ami fwried by f| grant from t^ Platignal fastiw^ 
Enforcement and Criminal Justice (Nn.ECJ) of the Law Eirforcement Assistanee Admin* 

iitradon^ ) 
- The Battelle Center adored ^veral researsh itrate^es to assuie a oompiehensive 
examination of this crime. A total of 208 police dei^rtments and iiO proitgutra' offlcei 
were ^iurveyed in regard to their procedures and polieiei toward rapti In addiUon, 1261 
case reports from five mitropolitan police de^rtmenti were analmed to determine the 
circumstances under which reported rape offenses occutfeds Oie e^m St injuty iidicted 
on victims, and the manner in which cases wen handled by pdice, pros^uto^* and 
courts. Extensive interviews were conducted with 65 prDsecutori, 36? police officers, and 
1^46 rape victims in six cities throughout the country. These interviews were designed t© 
explore how policy was implemented at varioiis levels of the criminal justice system and 
'what problems the interviewees perceived In the syMem*s response to rape. Finally^, the 
legal literature concerning ra^ was reviewed and the status of rape law in every state was 
detertnintd by a nationwide telephone sarvey. 

This document focuses on the response of the prosecutor to the crime of rape at the 
filing and trial level, A conipanion document entitled Forcible Rape: Prosiciaor Ad- 
ministrafive and Polic^ Issues diMussei many of the same topics but from the perspective 
of the policy maker in the prosecutor's office,^ Both documents have been based on 
structured interviews conducted with 40 trial deputies and 25 prosecutors in policy making 
roles. The professional experience of the 40 trial prosecutors ranpd fromUess than six 
months to nine years, with a median experience of three yean. Only prosecutors who had 
worked with rape casel^were selected to interviewed. At the time we interviewed them 
they had had on the average (median number) 15 rape cases presented to them for filing 
and 1 0 rape cases assigned for triaK An average of only 4.5 rape cases per prosecutor had 
actually proceeded to trial; of these, an average of 2 ,5 tad resulted In a conviction. While 
several very experienced prosecutors were interviewed, the general sample suggested that 
even those prosecutors who have dealt with rape cases have a relatively limited experi- 
ence. 

The purpose of this document is to discuss the filing and trial responsibilities of 
prosecutors as they specifically pertain to the crime of rape. It is designed, in pirt. for use 
by individual prosecutors who are ^signed to rape cases. For these prosecutors, it can be 
used as a reference text to suggest new ideas and* to facilitate comparison of their 
experiences with those of other prosecutors.fln addition, it can be used as a training 
manual to stimulate discussion among prosecutte Who have not had extensive^xperience 
with rape cases. It is hoped that this manual may not only provide specific guidance to 
prosecutors involved with particular rape cases, but afso serve as a catalyst for new ideas 
and attitudes^ regarding the crime of rape and criminal prosecution. 

To facilitate clarity of style, an ^Itorial decision has been made that rape victims and 
Victim advocates will be referred to as '*she.*' All other persons, including prosecutor, 
will be referred to as ' he.** This is clearly an arbitrary distinction, though it accurately 
reflects tlje prevailing patfem of sexes inv6lved in rape cases and their disposition, 



^ CHAPTER 1. INTRODUCTION 



The recent public attention focused upon the crime of 
rape has often manifested itself in vigorous criticism of ^ 
thg prosecutor. Because he plays an integral pi^ in the 
criminal justice process, the prosecutor is often identifiecj 
with the meager record of the entire system. It is esti= 
mated ^ for example, tjiat les^ than two percent ot all 
reported rape^ result in a conviction for rape.' As a 
public official who is an influential member of the crimi- 
nal justice system, the prosecutor ineviiabl) niCist share 
responsibility for this failure. ''^v 

Direct criticism has been made of the prosecutor s 
response, to the crime of rape^ The filing and plea bar 
gaining practices of many prpsecuturs suggest that they 
are not committed to aggressive rape prosecution; rather, 
they are cautious and unsvilling tu filt ur U) difficult 
cases. The attitudes of many piostftutt/is luwaid idf^sc 
suggest that they still embrace the myths. no^A di^^ 
credited, that have hi>>ic)iittill> .uJiuuinJgd tlii> tiinic 
Finally, then uticii in-^en^iti^^ ueuiuieia uf iLiiin^ 
suggests that prosecutors do nut apprcciuie u, uii.iei>iidiid 
the impact ut rape ~ While e\ti\ pi^jj^tuuuji ^ uuld un 
doubtedly ^knowledge the^seriuustiess of lape, liniil 
ftcently piosWutDi^ ha^e 1^*. u^e J liult ,ai.. himui u|h.hi 
this crinie j 

Some tit flrfc ['ui.ii> . 111!. 1 M. 1 I ... . .i* ,^ 
unfair, raising tOinple ^ issut:* tt. a ,ic tan ^uslCjHU>U iv 
simple soliitiuns. Nuncihele^N sc\4:itii pi u^c^ ul >^ hu 
identified hignifKaiu prt>bleiri.^ in irtidiiUMial \a\K jMun 
ecuiion and havfe begun lu CunfiUht tfieni ' Fuc exauii'le 
prosecutors have created sr*cciullN tianitd tiling unit^ 
whose personnel arc senr^Hi\e tu . ktnu ijceds Rdj^jc 
cases have been as.si^ntfd utilaiu laihei thtiii all iUal 
lawyers wiihui tin utfice, in ^ndci tjiui c xpcitist Cun be 
cultivated and ^.or^=^^^^cllt Jc«.i:->iu!i inaKiiii^ in.^uicU Piu^* 
ecutors have d[ipunjicJ \iftirii .id^Oi^ait:. v\iihiu itich 
own offices, formed clo..ci liais.^ii wiih the polkc lob 
bied for legislative Lhunge and pr^^nuiI^aicJ dggr^;^Mve 
flling and plea b^r^iiining -jitinJaids All ut [hesc pu* 
grams have begun Id denu/iisiraie thtu ihe wtuninai ju?i 
lice system can win rajX' casts and ^upp^ui i afjc v iLtitiis 

Rape is not unique in its demaiids upuii a beleag^tuJ 
criminal justice systeni Howevt*! . di)cs \>usii seveiul 
problems that demand special consideratioii by pru^ 
ecutors. Some of these issuer are inhcrtiu ^Hfun iht 
nature" of the crime itself; others result troni the recent 
public attention focused upon ra|>e and the [csp^urisc r>t 
the criminal justice system . UuJess tliest issues aiy lUtn 



tified and addressed, "the record of prosecutors is likely to 
remain subject to public criticism. 

The Victim. The prosecutor's concern with the rape 
victim is two-fold. First, the rtpe victim, as a victim of 
crime, deserves the attention, concern and understanding 
of the prosecutor. While the violence ex^rienced by the 
rape victim maj be analogous to the trauma kno^vn by 
other victim's, it is becoming increasingly clear that the 
impact of this crime fs often special and profound. The 
prosecutor, as a government official to whom the victim 
has turned, has an obligation to treat her with dignity and 
respond appropriately to her needs. ^ 

The victim is also the most important witness in the 
prosecutor's case. He mustJheiefore help create a crimi- 
ng justice system that will encourage the victim to- 
pruseeute. In addition, he must work to facilitate com- 
munication with the victim and prepare her to be an 
effective witness. Given the nature of the crime and its 
liiipawi upon the victim, special skills may be requiied, 
uf whiwh the prosecutor may be only dimly aware. 

Tht' Crime Prosecutors generally acknowledge that 
iape IS among the most difficult crimes to prove. Where 
itie issue is identification uf the suspect, the crime is 
si III liar tu the must difficuU * 'one -on-one" robbery 
V/fieic I he victim and the suspect have been acquainted 
and identity is nut an issue, there is often an inherent 
defense of consent The state's case may turn on whether 
a crime even took place, a pjo^ture that is uncommon 
uith other violent crimes. 

The crime of rape often occurs in the darkness .of night 
jiid without witnesses Physical evidence to prove either 
ijciitiiy of the assailant oi the victim's lack of consent is 
infreLjuently found. As a result particular care must be 
given to the gathering ot every available piece of evi 
deuce and the developing of Its potential as proof. Such 
ciire niay require training and expertise that few pros- 
ecutijrs presently possess. 

I fu Law . As recent law review articles and legislative 
i^funns iniply, the traditional rape law has been undergo= 
iijg prutuund change/* Onguing legislative activity with 
regard to the admissibility of evidence, the definition of 
[he cnme and the penalty structure for rape should alert 
the prosecutor to the need for active involvement with 
lav^ reform The prosecutor must keep abiiBast of legal 
chaiige; he must also be in a position to influence the 
legislative debate as a representative both of the elector^ 
ate and uf the eriminaJ justice system In addition, much 



of the legislirtive reform has been achieved with promises 
that there w^ill be increased prosecution; and the respon^ 
sibility for implementing chanies resides with the pros- 
ecutor. 

The Pubtic. At the sanie time that pan of the public 
insists on more ag|ressive rape prosecution, another 
part, often seated as jurors, seems unwilling to label an 
individual a rapist without the most compelling of 
ca^s.^ Thus* while ttere may pressure -to file more* 
rape cases, there is also the practical reality that social 
attitudes may make these casei particularly difficult to 
win at triaL This dilemma suggests the need for careful 
jud^^nt in the filing, plea barpining and trying of rape 
ga^feJury attitudes can be overeomei but only if the 
prosecutor is genuinely committed to his case and can 
skillfully choose and then convince the jury Cunserva 
live public attitudes toward this crime may ultimately 
require the prosecutor to become actively involved in a 
^program of public educatiuti 

The criminal justice sy^rem I he mcthvMis 
the criminal justice system responds to the crinie of rape 
are already undergoing hi^nirtcdni thdiigc ^urnc police 
departmeni?^ have instituted ifiienbivc uaiiung and 
created ?*pecia|i/ed units to invtsngate rape ^oiuplaimb 
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Many hospitals have developed protocols for the exami^ 
nation and treatment of rape victims^ In nnost large juris- 
dictions, a rape crisis line is available to assist victims. 
The prosecutor must be amrg of these and other pro- 
grams and cooperate with them in the pursuit of common 
goals. Where such programs do not exist, the prosecutor, 
as an elated official, may have a special reipwnsibility to 
work for their development. 
While each ripe easa is unique and therefore no 
^ document can outline **how to" prosacute rape casts, 
this manual discusses those strategies and techniques 
which seem fundamental to the aggressive prosecution of 
rape cases. It bepns by providing infonnation aWut rape 
and its victims. Only if the prosecutor can appitciate the 
nature of this crime and its likely impact on the rape 
viycim, will he be able to make appropriate legal j^dg- 
ments about the case. The manual then discusses the 
evolution of the rape case* from fifing through trial, 
suggesting ways in which the prosecutor can rjtaximize 
the possibility of convicfion. Finally, it considers the 
importance of pro^cutor interaction with police, medi- 
tdJ personnel and victim counselors to facilitate the pros 
eculluri of rape 
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^ See. C4f^l Buhiii€i aiiJ AyJic> Biu^. t ..^, j i ^ i .* 
Ihe Rape Vjtititi aiid ih^ L-utJi i ^ /uJ/t^/u/f *utiyV3^ i9| 99, ^jin 
W Burgea^ and lyriijdl HulnuLytfi Rapt V i^Jiii Cu iiistling. The 
Lt^ai Pftjwe?^'\ louinm of th£ Nu.i^wul i ihj^tu.io^n fut Wn-aeu 
Deans. Adminiiffafofi uftd CabfUflur i . \t &\\ . 1974) pp 24 J|. 
Uynda L Hulnisooin juid him W Burge^jj 'R^pt The V[ciUi. aiid [ii^ 
Crimina) Justice Sy-sigm' h.^tfijuunai hfuftial of Ciitninuk ^\ at\J 
p€ffoiog\ , 3 (1975), 101 lU. NaiK> (iag^f aitd C athlteii Sthurr. ^e-i 



Tnul, \ i\)Q\y \ugu%\, 1974). pp. 19-il; S*.ily fi. Maoaasen. "Th^ 
HajiG VisfTm: A Vitiiri! ot %oz\tXy uid tfie Law ' WUham^n^ L^w 
hmu iL 11 (1^/4), pp J6 55, Panida I Woods 'The Vitiui. m a 
hurtibie Ri*pe Cast; A Feniini^i View ' Amtriiiin Ciifntttiil Law 
H^vit^. i (Wbiis, 1^73;, pp. J35 354 

^ See Hal Haas, "Rape; New Ps^spctia ea and Appiviafehfr3 I 
r Jitcuiut, 11 (19V6J, pp 151~2%9 

* Fur A ^mprehcnsive r^iew and ajiai> si^ ai Uguleiiv^ tJisigi^ Aia. 
.i^fifJ to rape, see Forcible Rupt: An Ana si J of L^gal Ismes pub 
lished by NatiotiaJ initiiuie of Ls^ Enforc^ent and Criminil Justice. 
I avf Enfurqenienc Asiistance Adniinisffgtion as part of this piojeci 

- Sec Hafi^ Kalvin and Han^ EeiseL fA^^/n^nce/i Jury, (Chii^igu 
i .ii 'ersiry of Chicago Press, 1966), pp 249^254 
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CHAPTfR 2. RAPE 

It is unlikely that a prosecutor will become involved 
with many tape cases in his entire career In addiiiun, he 
issubject to the same myths and media pra>*entations ihai 
influence everyone's perception ot what is rape and whu 
are its victims, The purpose of this chapter is tu inform 
prosecutors about rape and to replace stereoiypes with a 
more factual portrayai. By appre,ciaiin| the nature ot the 
rape victim's trauma, the prosecutor nuiy be better \m ^ 
pared to establish rapport and epmniunicaie with her. By 
understanding both the facts und the rnyth^ of rape, the 
prosecutor may be better equipped tu objcctivLl'y a?*sess 
the case and later mpre convuicingly urgue ii) the jury 
The case that apfjearH to be tactuully v^cak iiiux^ tuci. 
be a much stronger cdsc, dis^ui.^d by d viwiini vvTiu i:-* 
reacting ernocit>nall) lu ttic wjiinc and r^siSjH^KwULH] h\ ii 

pjrO!^CCUlOl VV tjl J 1.!^ Ulifainli Mi Wllh [he ttMiljjjc Mll^ ^ i't 

rape. 

Rjf>e \s ihc tdsic.^i ^luv ing re[i i i i . , i.^ 
1975, tliete v^a,-? dn i::-*tli liate*.] luul .>^. So ^ ,^ \^ 

fdpt-S idpt)ntd 111 ihi. liiiHcd S\iX\^s 1 1=, I >t: illlii ^ A\\ \\, 
tiCdSfe ut 4^ ptiv lV/0 ' V ill 111 /^ali J liMllt > 

have stuivvn that rapt is pr..hably win. ijf the niosi uiuJei 

I CpUl It J \)\ all iliajti, ^ lliiit; , a;^ v^i^ll L^tifVli-iU ^ wf 

ratio of lepiirteJ to Unreponed i.»pe^ i tnge from on^ in 

dlice |ti tuit In n t: ^ II I fit I u J injii.t ^.i ul 1 . f«-ui 

tinici it.c li pt I U; J ia*i.it)c. aliu >;a ijii^ .^uiitfi iililitui 
f dj^s wcit i^vniinilh t J 111 1^^4^ ^iti.i lU. iil'^.! 1> .Miutt 
ChCii tfiic 111 c\ei) MKf I ilNllit I ulitJ .it. t ^ ;i \^ u ^ 

riCAUajl) j.>.:..iiullt;d hi 1 .^/^ " ^ 

1 tie iiit idciiwe Of ii. lAMlw.i . r.. \\\ . ~^.\ . 1 

1 lie SoUttic-fii sldics letuiatti . I pti^^^ui t iiiC uHiij 
vuluiilc ut rcji^'ilcd i*4>t l!i IV/j ^ i iIl ttic IljuIj (\niidl 
and Wtstcrn iegiuii?i cath icpiJiiud L ) p iti^iii jiid iht 
Noitheastcrn states iv^jkmi. J 19 j)fc.i.Ciit Mcu jjjuhiaii 

iliCii-S g X|jci liLcd die hlgitw?»t laU Dl \U(i!!L'i 
I(K),(aK) tcillaic.^ riilc. i)Ui.Hld^. t*t ,.tdUaii ...ea.^ 

rcjH^iilcd a latc i->t .C>t>ci nKJ (KH< fyi.uJc^ ^^hik thj lalc 
in rural areas vva^s 2 3 viw Jjua pci iOO^tXK) teindl^-s Vk 
[iiiiizatiori raie?> vvhcii analy/eU geugiaj^huall > .iiJi 
catcd that lenialt in iti^ Wc'iUiii >(ti[c.N wcit \ k.n . i.n ^.U 
furc'iblc lapC at liu. Sfotc / S\i^\ i Oi) (X»() In ihc >j.Midi 

ihib rate wa^ 50 pe* HKrOiH/, ui tic NtMtti v iial .^iatcr. 
47 per 1(X).IAM); and in Itic Nuidi*.d.si 4 1 pci l(-U(KX) 
There uie lu^ dtila av aiiatjlt Uj ^u^^t >>t i<uw it it iu?n 
rcpurting laic .A.jfiesp*.fi!U.H lO ge^.^iajjii.u Jviin jtin 
o|raphic taciwi^^ ■ 



AND ITS VICTIMS 

As pun of this study, 1,26! police reports from five 
ineirupoiiian police departments and 146 victim inter- 
views from three cities •were analyzed in detail. The 
fijllowiiig patterns emerged from this research. 

u. Vktms, The victims of rape wei^ usually young 
and single Police reports indicate that over half of the 
victmis were 20 years of age or younger. Another quarter 
to one third of the victims were under 25 years of age, 
^hile less- than 15 percent /)f the rapes reponed to the 
p()iicc involved woftien over the age of 30. Although 
wurnen ot al! racial groups reported rapes, black women 
were slightly overrepresented svhen compared to thair 
nuiiibcrs in the general population. 

b Ojl^nders Must offenders were estniiated to be 
ill liich [wcnlies and, on the average, tuui to five years 
ujd^i than their victnms In general, racial minorities 
tended tu tte ijverrepreseiiied in the offender population, 
hi areas where the minority population is relatively 
Miiall the number of minority offenders identified by 
icpiHtiog Victims was tonr or five ilnics greater than their 
icpfescntation in tfie pupulaiiun as a whole There was 
Mottiiny part iuiii ally onusual ab<jUt the physical charae 
It i I sties i>t offendeih I hc niajurity ot viciiiiis described 
their assailants as aveiage in terms of height arid weight. 

Ill appiviAiiiidlcl) 60 [Jcictiil id tfjc cases lepoited tu ific 

police, the rapist was a complere siranger to the victim 

III aiiuiiiti miuitci ut dlt lepuilcJ eases, ilie sIlHiii was 
ai.jUa lilted with trie oftwiidei uf had a liinllcd s^s^tiii 
iitkCia^iluii wviiji hi in I lie le iiisjlnlng lU tu 13 |,^iCent 
vt/n>,|dcfcU ihc ijitejid^.1 a t luae tricijd o.i leUOvt 

*^ Ifii.iiil LiJiifuif Ihc iv^ u iMUsi Lunimon places 
1 ii,n: itpuiijd eiicuUiileniig ilien asaailaiii v^crc in 
ihtii us ii hoMies or On the street In appro^O rualely one 
halt d ihc cases under levlcw the victims ^epuned thai 
fuK.; u liaed i^gam^i ificin loiiTi^ iately In an addi 
lUiiidi dniu of Uiese uft crises, the victim repjoned being 
vvidi die dtcUscd fui less itido oO iHinutea when the 
assauU tKCUrred ilitciihikiiig was involved hi Icss inan 
1."^ pcThcai i>t ihc la^^s jcpuricd tu the police 

d W^iupLjn^ furCt\ und ihr^uts Weap^nia vstit 
J ih df^P^^'^^^^tc^y 50 percent of the reported ijpes 

hiil%e.s u! guns wcic iiiujl widely cniployed, bul such 
Hcin.* Li bottles luck anU hglited cigarettes were also 
ustfd we dpi HIS In 75 percjnt ot the rape repiJita, some 
tyj^ic uf sirong dini futce- was used agairui the victim 
iMusi ui ifttsc victnns repuiieU being overpowered and 
ticld du^^n. but ctiokiiig and beatnig wcie nui uncun.i 
iiuni *Suiiie 1)1^ *^)f ttncai was us^d dgyihsl oO percent uf 



all reporting victims. These |hreais were usually made 
against the life of the victim, 

e. Resistance. Approximately one ihird ut the vie 
tims reported that they were unable to employ any type 
of resistance. Over half of the women repijrted nffenng 
some [ype of verbal or other form of passive ri:si stance 
In addition, roughly half of ilie victims reponed fighting 
with their assaifants. Approximately one third of the 
victims who fought back raponed that their resistiince 
had no apparent effect on their assailants; ino^ of thern, 
in fact, reported that their physical re^isiancc Cdu^ed the 
accused to become more violent and aggressive 

f Injuries About one ttie wufneii wtu» lu 

ported being raped sustained physual injui.re^ ot ^uim 
type When injuries otLuncJ ihcv u.^udlly wuiimmciJ of 
minor cuts, scratches, and biuises Fevv ^lcllln^ weic 
senously injured Of ihc wumen whi» weiv injuicU one 
f)alf reported thdi iheii ic^^bCaiKu w«,. ttit ..iij^c [he 
injijiy Fully HO pcfuent uf jII ^^ictiins i»*.l!w\kJ ,\i,a 
resistance would lesult in iniunc^ 

g AjdlUon.il ._(fntc, AtHHil li.ill ,,r tli^ 
s^fiu rcpuned beln^ rtif.xd ai .u tcfn>. ,v:J t.. lii,. iIk . kUins 
of aUdlClunal %>frcfisj?^. iritjuJlii^ uCfiti vMhu*; \U>ut 
i^pefwcnl ^^cic Kldliii^-JfKiJ ui utli^i i .i. ^initi^i^,, lli^li 

nivuhcd li. 20 pciceiil iWjUHi, At, nj 

and cunnilmgu^ dnd dfuj intt ituui^i v^. ic ca, \\ ,c^u>tied 

b> jbuul 10 pcfttlU kA ili^ iKlUlu \U4t!ii_> t^pwUi^J 

beifig for^^cd tu wuiiniiH iiiujUpk a< ,>\ ji miLi 

t^i>Ui?iw 111 ap|<AK. liiidlLj > i") j,^h t .{ . J Jii . a-^ , 

t^^.-'ti U/:>.TUli til MMwll^l*. jj^^ 1, , Uli , J 
... / tjfvillliaCi Mi pail> tlv .MUl JK.j th I .M^.Jl . . > 

Jia VII fjulil llOVt tcl^U.'.UMi tiJid /lltn u-^ || , 11 ij i, 
.!*urpiLsing llidt iiiali^ liJiiMiiStl u;^.^. .iiiplnHr ttiJ llJUiJ*.N 
have beef! fuinicd at>.JiJi tiuv^ i .id v. tj^ iujh. h » h i > iun ^ 

to dSjseSb hiS own jud^niwiit ai.J (ha! nl i\,c p. .ike tuil 

albu ti> dtdl V Ith (ht likely j,-*vi i t| ihMi .H Ifii Jui^H .'. 1m» 
Will ulllMldlil) h^ai I tie tti>€: 

-iig^fe^tS ihdl lapc Is [jii.^il), (li I ^.s.sjf .r, ,i jmuH 

wilh It lu ht^ppcft I hh^ aUliiJUi . mtlwh .cdi^ uJ hi 
fokes atXiul rdpC : Hti t Vc?^ IiicJ ihK;utJ u 

niuvliig needle.^' , A ^ >iiiah iau .ilh 1 4, v'slih t i 

Jre.ss uplhaii a i.^ai Hnti hi.s p. ui.. ^Ji-^n ."^^ 
believe that ' n^ Ia a .H^-xuai ad uiitL iiuialiy .nLtin^ 
"yes/ and n: has ev^-u been uieuiUtJ Jiiji .?^c^ ai\ ui 
unconsciously wuincu i.Mi^ iv^ he lap J s ^ laKii al 
turollMry to rhc^ uoiiuu.s iiiai .liiL'^.^ ifiti, ai. nI^ii,^ .)f 
resistance such visible injiiru^ ihc . h ih. jIi.im fiu^u 

The fal I ac y o f i h i s n » y t h 



ways. First, in approximately one-half of all rapes, the 
victim IS threatened with a weapon. She is thus likely to 
resist or to exhibit indicia of the rapist's fgiue. Second, 
most women do resist in some manner. Perhaps because 
nu)?»t women's experience and expertise vvith violence 
tyiids tt) ftc minimal, they are unlikely to engage in 
physual combat or succeed wheti they do. ^any v^onien 
employ what is referiTed to as *'^ssive resistance.'* This 
can include crying, being slow to respond, feigning an 
inability to understand instructions or telling the ripist 
that they are pregnani, diseased or injured/^ While these 
techniques niay not al ways be successful , their use does 
?»uggest that the victim is surely not a willing partner, 
hinally, tui a ^tnall perctntagc gf victims, the assault 
iivwui^ r^u .suddenly and the resuiling fear is so over 
v^helintng thai they vinually ''blank out'" or become 
nnniubilizcJ With this type of response, reterrcd to as 
' [lauisiiaiK jjsyc huk)^ical infantilisnr' ur ''trozen 
rnght," the viLtiiii not unly is likely lasiUHiiii but also 
may give the paradoxical impression that she is friendly 
and tiM.jpcititive/' I tiu.-^ iticiv \h nu simple leU 11 unship 
t>cu ceil icshMariLi: ui injury alid a wll lici^rics^ to b^: 
" lajH^d I hc lUiigt of violence and itiiealencd Vk.jleiice 
viiij)ltf)eJ by lilt !apl?»i and ttic vailcly vlwiliiis and 
% ktliit it.Sj/uiK.cs iite liH) dlveise lo CDncludt that wuiiien 
^ an cliiiti easily avoid iape or ^cCietly dchliC It 

yyifffic'fi "Cn Rape " It alien suggested thai a hi^h 
j.^ifeCiiiagL >>t iepaiied upes aic tabricated. Ills Sieged, 

ii^t If) , ^plaiii a piv^giianw^ ui lu hldt .. ii illKU 
.ift.ih I lie ,iuiiil>cr 6t itijjc icfHJti.^ ..hi h ai Lii ,udJI> 
fahiru J (s hfficult lu dsse^^ Tht^jMiinai^s i.f police 
itftUci^ Af, J v^cic sur\ eyed alnjul ihe nunit>ci taJsc 
Li..t.ii.>al! >i!rj kiij^cU fiorn 0 p^UeiU hi 'Jt peiwe.il .4 all 

lepoiih Oil d iiatiuiial average. 1 5 percent ot all fi.i4.iDlc 
lepoiU'd lo the police weie ''determined by inve.s 
u^aikih" to l>c ufituuiidcd Ciiven the iMhcreni skcpluisni 
ut liiaii) ^liniiiial Justice pcisurUiel to rape Mwtnns and 
du. hdiu; .^meni and invasiori of pnvacy that u rcpcjrting 
\ K-iiin Is likel): U_j ei/iifiunl li Is dcjubfTlil itidl iiidny false 
Li*^ai?*i4(k.ii.s jjfij^c^zd past th,^ iniOal .icpo.n ( urtls (l974) 
tiftstiL>i ili^i ' Xifiitiaiy lt> vvijc?»pietid opinUjtk iheiC is m 
fawt hide hi.id eiiipliiwdl jvidence that victi rn?5 i ri rapje tie 
iiuju^ ihuii ^a) vutiiii>. In lubbcry ' ^ .1 Ji iJuubtedly . 
thtje ,i!c fal icj.iiii,^ Mt.*vx ei it\c danger pu.^d by the 
lii jib i\mi ^oiiicfi \i f iap*c k^thdi pol ige t>f fiLc I s and 
\n^>^i: uUi.s -^lll h^iievt u auA tl^ii plawC the buidcii uii 
lilt vitUin.s lu piijvt the wi.jniiai) 

, piih,. ^uh*.eptU5n that the viciiin aci.^ally pi-.v*.kcd the 
lapiM by fiei suggestive Lkahlrig ur acllun.H She is thus 
w uiih iFiutifi i| V [ic^li^tri! ' rfiid ds a rcsujl ific id pi si L'* 
s.Jiiiirhvm lizss . ulpublc ku^jc %iL tiiiii ^lit' v^t a' lUlwi 
viewed oticn Uescnhcd ifit-ir own cluthmg ai the.' time of 
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the rape as unattractive and un.seduwtive, niany, in luci. 
wore blue jeans and heavy sweaters. Convicted rapisih 
who were interviewed suggested that the viciim'H cloth- 
ing had some influence on their choice of a victim, but ii 
did not precipitate the rape. The rapists stated that the 
rdpe was planned in advance, and that the victim's cloth 
in| was perhaps one factor considered in the selectiun ut 
the victini.^ An analoguua argunicnc is niade cunccrniiig 
the rape victire who was hitchhildni or had been drink= 
ing in a tavern prior to the rape The myth presents ihe^e 
actions as being either those ut a ^Mou^e wointiii" ur 
those ot a careless ^isun wfiumd> Ik a.^Klng Un tiuuble 
The criminal law, ot cuufsc, does ruvi viev^ ihe victiiii's 
actions in these case^ as LtHHnbuting iIil tiiinc llic 
police and the pu)semiit>i niusi ihcicfvue d\si\\\y.u\sli Ik 

twecil ihc pus.slbl) piXJi jud^lJiCiil iitiUNvU uj hlii.y>\^ 

i ride pendei ice ot {\k vIlHhi and itkc v.nv u,ni> l ninUial ii^is 
of the defenddni 

[hal a I dpi si Iji ,i tiu/i » liijii -K. v^lii. h 

sexual outlets Recent reseaivh has found hrwever that 

lapUsis Ju 114,^1 Jitfti .i^iiiriwaml v (^^^ % v 1 ud v<^U ul 4^ 

t/OMl I lie a^tiugt lUiilc ilu>u^[i .hi-l^^ I It/hJ^n ) 

CAplt.sS Ii.iMC tld^^ i III (MitltS^l 0> tlu i :JM ,I ^i(tit.i 

ufteiidc.N tnit lcitt:! w fMl'Uh.n vi ! i'lll i i^ilfi 

t dlii 1 ) f ! I . ! i Oic u ^ V i : ilt. 1 1 ml c C *i 1 1> il i it : I I a 1 1 1 i.ii 
lliusl ^.nilVltlcd fa}*l;.l.s t. a^j n Ijlli'^. piiilMti \a ^^iU ^ji 

^idfnciid) %^nfi v^tiiMi.: lilt ^ .= i Hii.ill in I. ' H 
fclatcij rtf ih si.^MC^ti tidl Jf^ i - v^iOii v*t 
lii >t t iiw > . ijiui lii.it ui^^ 

EkJ ilvj nii 111 l*at t\ K . .wu i 

t*t.l*^ ^ ii 0() .1 J /U _ . i. . 
(idwlllWC It. . tii«,> 1 ;. '[ 1U( 
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tiiiut.uiiil rtai n*n ^ ilh.i -pi 

death ijf u IvJs e J ^, nt i>! -^cii*" 
paUchis uf livLi^ 
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i \ jit, 1 L U i Ii, 

. 1 i. Jtu] h i ..U . ^ ^ .i ! 

id Acd ^ eU 111 ^ca^-tUM^ > li» 'iul[ » il > . ^ ^iii 
tliid .'si.iHijJ t>t ^i>nSldti<; 1 t. htui [i \ i^. ^|»>»u^ 

k Cscai w t.cj >^ and intdu. ji |,^i.' ^u. ^1 ^ . 
.u lhiiji uf idp. lin.iied iuitl utiwi Jit ufUi* k 
pc!K>d iJ iMuritti . itiC i ^a tlw 1 llii^) I lj \ i v4*-i^i 
lliun StqiiClltldl pjUCin (ff u li Uhj^^jl it iU* i 

all ^kUUi^^ ti>llov% ih^ Ulciiihtil f-.tUtiu >.f 

liU* du it it) CAf^lltnw,. th^ -^^iUw : ) i ! l^U'l . 
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s>niplomh with (he same intensity: Virtual!)' all viciim^s, 
however, experience some of the emotions described; 
and there tore the rape traunia .syndrome provides a useful 
ineanb to diicu^^ the reagtion of victims in general to the 
crisis of ra^ The rap€ trauma syndrome describes three 
phases of psychological response; (1) the acute phase, 
(2) ihc ddju-stnient phase, and (3) the iniegration phase. ^ ' 

Mutt phu!i€ For ihe^tini several days foU owing their 
ia^» many victims experience extreme psycholopcal 
leacliyns Frequentl), victims enter a state of emotionaJ 
shock They cannot believe the rape occurred and they 
iiid) unat>k ti) coiriprehcnd what has happened or 
whiii ihty should do As a resul^^sonie victims act in 
vvtiat iipficdis It) be un illu^iLal or irTalionaJ manner hor 
CKdinple, victirn^ niay riot cuniaet the poHce for hour!^ or 
Jii).^ Ui llic V iiid) ic^jedtcdly bathe ui ^a^sh their clothes 

Ever) viciini experiences some degree of abject tear 
ilic forcible rape itself is most commonly perceived as a 
iifc (til eaten ing cvcni rat he i than a sexual mtrusluii 
(^ritii itic vu[iiii\^ life Is explicill)' itneatened In addi 
lion, i)ecaiise weapons are often used, the victinn fears 
iiilui^ iniitiltiiUjii ui pcrniauciU bixJily daiOii^c It is ttus 
fvti! tli...l iiiuy deieimnie and explain inan^ ot h&f awUMiis 
iJuil.i^ (lit tiuui S and da>s linincdSdtel ) dtlCi ttiC i afJC 

In d JJnjvH! Uj fcsii vKiniis ale likely Uj e Apei jc lie e ^ 
ut uihji j-invJii,iOS siuhd.?? an^e. -i[idLi»e. ^uiU^ 

i.ylple^ .ne.i-S, dii^lctyi levCil^C po .vc ^^iie 5^ , hUiUllla 

Uwii tiiid iiMit^ai lii-s-snitnt . ll Is Losnnujii {kh viCtinis tu 
e\hiii|i L^veie diJiJ abiupi iiH-*^«J %A\m\^^^ ii.th»cdisl*^l 
^Ilwi \\\^ \ ii\yC FiM iiAalOpIc UiJlliJ^ all lnlt.;U le u V II 
tijji iil|iiii ulu itJlv iJb. jjia) d MJi^e *.-'t um^- i XkA 
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. hiiii^c^ ^11 t>c ii-s s4i, pi , slii^ iiiic ^ Jxh. iCd 

\\\\ \\ inii a:^ ltit;_ diL W.i lnU,\leS 

Hiiui* i diuu iApi^- ^ni^; lliCli Liiu>ni>n.s . Ji.^ i 14... 
|njjuj I * J 1 wilti d .dl Ml w uin|.xjjie4i Uiiin* *'i 
tii ! Li * ill i^ai^ll »li '* HiCS V lw tlm .'i J * OOl v\ 1 stk lu 
, ,nit*il iniM.tlinl:, C:^^^K i.-il) m tUifll ul a 3l|fa!l|4C-l iii 

L.uttK>ni) hgUit lii£ ihc plus*, ui n Ps^wti./l ,gii.all> i. is 

luipvntiini fvii thc?*e UCti Hi 1 U *n_?*l i ale tli^l the) eJii 
tiuiuJlw .ai..;..^ i[i u li.ijlule ahd i Jirtt inaiUici I li^ apj^cm 
jiu K.\ . L. tildes anJ iilU) asuld L ,iC uttcn 

liiiwh :i]u>ilv)n?5 I hl> Cuii.ivH Miav iJ.Huli in Itilm 
nj.^piMi: ::i w tik h die t . iiiSl Jc/c J i itippii_jpi lat >..a\A\ dS 
^j^^lii!^ Julllii^ ui ^xtin laUg,tiiiig U iituiiiAili^ic I >' inl^ 



V (die IS l^. dililbl ttiC vkillll.^ 



t \ J^>C w| U .^pv^ii^C al, iJil^ vUf iClS t^. UiliiL 
K V, iMl Kit I tit: i iij 

VIv^U lus cA[e;ileu. li. i, ii^ ,i .iili^... -^s 4i--,,.. ._. 

1 ill dlfti icill ay s *i :pe liu iii^ iHi tt, I, tiiirici Ih vhltli 
ilu. ^ n>iintill) ..uj^ *^llti viisls hitiiCw|lC^ ^jll Oc af 
fc^ Iv J h\ .TiK. t. fawti.i.s d.^ i lie vKiini S age Oi.^lUiU) 
hci u |)Orii igl n^ ( liuw ^wc A^a.^ iaughl dcul wttf i ^ i isl , 
i .. li Ik c^ v\ 1 1 hi I lie I vii \ I .iMii i ,t ni ( hi ifuj.-ii V lu s^ til he I 
.Mil !W'np..iiiJ; tiiiJ liCl fliuui^iLil ^cC'i^illy I ht M- (hi! ^ 



L 



reactioa to ihe rape is u cuniplgje inieiiiciinn oi [he i ni 
posed situaiional crisis and ihi; Mctiin's oswi pcisiuul 
lifes»iyle = 

Adjiist mem phase FolUmin^ ihcir nitcnu' ciiii-ihUhii 
reaciion to the rupc, vicnins uCtcn ^wc cr \ .ii^jv.ii .nkt^ 
of ha V ing lea med (d co pc y^wh t he i r c \ \x r il- rk c \ c i > 
often they acconiplish this b) hiockinii ^nn all ihiuiuhis 
regarding their rupe und rta naiiuiiii: ihcn iLiils lite m* 
that they are not reinintled i)t ii I>iiriiiij ihi^ ivihhJ sMiiic 
victims indicate thc> vvisli !i>w|ihdi4\A [hcii u.oin|(l jiiiis 
or become uncooperiitivc with irucstieutnrs and [nus 
ecuiors. This denial pcriiKJ i^usuulh >i Iwmi|H)Imis slijjl- 
ot outward udjustnient. U>f ut ihis tirnc niiins ^iciifiis 
have not tullv LHmie tt) x^ww^ v^nh ihuii c \|Kiit'fitc hu? 

these Viet mis, tUlldaniCnltd [>!v^tHciii - fnjs rcnuiin ..nN 

Cu enicrgc at u Liici iiinc 

trauma cKCUrs over j loni: j>cr iutli>f Uiiu Mhd k- iuIil . \ \\^ 
vicllin (u tujls iniciirtitt titi i:%|s.jK[ivL intu fit! iiU_ ^ i 
whulc BccauNc il duiin.iik ul K uj-ci. \\\^ iw.ihii 
routines of a v ictim's lite, a rupc can pn ului\. j fKThHl tit 

SCU^ev tiluul lui I tiliJ ^^\.s^ tlw»tH>^'!i Sl.jhx f.i^vi ! \\k 
VlCtini's lltt: IMUV fX: UdtciWlii eIk j .i [ ^.iIil 

iu uwhieve a t-^wlini^ ^'t :^ui is htli. i |,. ,fi, 

tjulh^, iJi dt^itii .n^^.^U ill:-' 

.1.. luj>t= ^ iit*«.i I'twUl IMV I . / \\\ k , i.J . ,.1 tl 

ic:tiil[l (it (ttvif Ihiiiital ■ ^o',! il l^ic- a 
nihC) J)ie{Liii \ht\ i li^ f, .lu.ihi. 

(^iil !) Uvii (fit; il iUi, il Uil (.1 .K^ \ ' '\ ^ i ii^ 

e irhci a dCLl>i»>}i lo Ljuit v^^^.k t fii* i| 

all en IpKf) 1 1 \\i K, kfci^i. (liL n. i Im y: h h i.,if / 

vfci.nia-M ^ lift, j fiiitiiw. A[ luj i^.s i { f u Li \ i ^'-i^'^ 

incilt 41 id hliiilH Itij stt^ iiH , 

Hjilll I ) MJ t . u M hi. i , I , ^ I = . 

itaCely fa. I ill V I lie lid i ...ri . . iJ . i ! L,^ 

hclplul V k Uii 1.^ vJt .t I it t Ii I i il. ! i ^ 1 111 ii I .i 

C Ills W ji./ d4.>uf)l [f it ! i J» I * ^i! i i ' 'I 1 4p' s ■ i li i , 1 r ! 

iCpv^il thiji lelal ujfi'.fiip . II t, 1 tit I , h ! .,u hi ■ ■ \ ■■ W i ii^ 
die idiiie J M^^i Ui i ,,i i . . I iii i it J i mi i.]. 
^vx id! dCli V Uij^ ivM . .uU I I . i I. J [..II" h ,^ ./i. h 

i i L , , 

>>i I he I aj>c titiuii M.Ji I . . . Ii . , N 1 I .... ^ Ii 
vKtiiiis inicruxtUfj, v^iih ifu . r n \\ A , ■ . i iii 
The re uic many s[ ttil]w a . hi ti> f, ih*. hiii 
emotluiiiij de tense iiiet.du. <ii >h . ... . oifi Ui>. 

standaid uAiCcduU ^ fi»i In-v-li Jill . ..i-I Mi >>i..Im. 
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Mpc c.iscs B) hcifiu js^acc i piitc r]|ui| dil tiC ult lu^, i.Tiiii- 
nuii iu^ilCt.= fvi^nniicl .ii j|| levels Lkiii help sis^iiiiis rc = 
crises as ilics jrise C'jietiil ^litciiiion (roiii the 
uHiiiihil ]Lis(ku sssicrn ^jii iTreNeni \K!ri!i u([hdr;iu;il 
jful iiKfc.istj likelif'hHH.I nl sLiLWCsstiil prosewulion 

I he wen Hi ss ho ses j stiilenieni tn the piil ke or tfie 
[iioscLuioi shuiih ,\Xw\ liic r;ipe [tuiv iin.ihle UMelare 
(tie I iiw klciit lull) iiitij ae lU fiitcl > li ( io ahih i\ \ ill les 
jiThMii; \K(Miis, jII si.iieiricnis sfitujid heiukuti nriu later 
Kud ^vtlh d t^MiHukrat K>ii of tiiL- Meli! Ii' s e IIU ilUJfUil slate 
»![ dif limc It iiiti) be ^ippi'opfuitu tdiher to iafx: the 
Muiiiit N ".liIl II K. (It tu eaptine the eiiuit lonal tjiKil ii> of fiei 
soiLC «»f In v^.iii .! p«.'rji>d i)f innc be fnrc iins Inrfiuil 
'^i.iiv fik III 1^ Uikefi I he criKil It Muil fiiCtnr is ridt nnis 
^iHk.il fiM iiiiiiiiKil ki'^tke j>0!sii[Hiul iOLiiirsKJei \\\ jhc 

iliMt I'f NhiuiMLhl Likillki. hiJi H ctln I'W tJiipOitiini Ljtcl hi 
t_ \ pi .il 1 1 ! Ii l; U' iiiik="^ iftc (i,j il 1 1 ul.if ciiiiiLMil i'l MK fi siak 
fnciit s 

ti i| h ^ i t i L, i I K [i .i .il i • , Ml u V K iir il ^ u \ \ \ \ ~\\' A 

- I dejVndcM^L ci Iil Ijik . /le'^ Siikij tl^xhi 'fi i.i.ikiiiL: 
iiKis fvciffiie afi ordeiil, \\k:-^c \ \^.\m\ c.in hcennie e\ 

tiLJii^U sLiiii*t.^Sti|hk- l» ' pK- ^Mi K NftLiiUC o; t'l'.-iui v-.!lfi 

i! stivHiu ejjillijiHi J-', iii \s|iclh«.i itiL \itUni "Juuild f)i*ist 
^inc she i.ti'M^i jiki^ Ik pii lii?. Lii,ii h ii illLiCi itUil \ ii.tiin-- 

,ik . ■ i % . . H iiL \ Jt^li n c ll ) I III al Hi uJ L-. ,!! iil f tli! Uul 

i li a.ii^i M it \ ik uu ai^ f ! .1 ^ [ fii. j ^ ^1 U ^ <■! fit u > i lid [M^>- 
i_ ^ ul> *is\i i w.i \ ti! Vwtfl ih^h ^ .\S-. i ,H K i!| iUj i'Oil liLrlii 
t f I ! hi fiul Susi i^.; j>0| S* MirKl IS 11 ktis \i ■ . .Mi-^s: \ U | 1 il^ U' 

S K UllJs iifUii it .iHM!*l li' SliL l.ijK ^ lili .i I. ...ill, .Ml 

-Aifil .Pl L,ui|i ^Oiht hMiii ^ SiiL li-^ \ ilitil -iV^M 

pC.iiSipl a S li. ,i*q .i iJlIi^ , I ..i!v/ ill l.il I > J.ii.^^i.'u 

i.ii.iih^ \\\\ Il llili 1'. .>tk;il . ^ . lit ii[-,_\=U i! itic 

' *S f H i lU ^ ih i J j! i I u,. M ■ I h 

■--\ AxK^p-'AwW I'l \ *L ^i|>t." lilt k lifii ,1.1% 

ip In UlKki -kJlJ (Ikli I.Mul^iUf'l jK^.i\s 



fu i.nJt ! 



Mit k IkM l(»£ c<.4lli|!|w: Ult 

ilj s f^^ il tit i Hit m fM^^ij . iL- 1 !il ^ 
'I Mp|«. ni^ ( k fit I - fl / kl ifkk .i! 
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Il 1 Lii iiti .il (l^it; *k{il1|l '^dhllsiv [t ! pc I fi? 1 II I Hill Ilia IK liitis 
lit St \ ti t U ^^f uiiikJ p.iitli. lild! k ^fit- I . . jH ■ -Cti I . ' [fit 
lij ihvf .{iCs-^X:-^ * >i tllljlUkll jU^lisC jM III, -Vd UlCs 

.'^^ i L t .[ 1 1 uil t ^ M ! C a t i. jM 11 1 io£ I \ [ H; ! It Ik tJ t . n ^ i t , . * . \ i 

I . . ^_ t'wtii Ihe thtSHii^ oiicii '-^>li kf iH i\ kJ 

j k . l!. Jii.h .!.t ^ I liili 1 1- I I . ^ [hi lU . 1 i 'k iajHj 



1 «J 



Situation. The paraly/mg feeling of.doom in recreated 
wiih such reality thai the victim often awakens to the 
same frightening powerlessness, loss of autonomy and 
life-threatening fear of the rape itself These dreams act 
to reinforce the victim's general anxiet) that she is no 
longer able to proteci herself and' may induce her lu 
request that her case be dropped 

Women who have been raped suiiwy^ries c Apeiicuvc 
phobic reactions to circumstances or characteristics ihat 
they relate to their a*?sauli For exaitiple, a viwUiii whu 
was raped on a stairwell may subsequenil) tind ii v^y 
difficult to u^e any stairs Pulice arid prubeuuU>rs ^[i4)u]d 
be aware of such phobic reactions. paniCLilurls if the 
victim is ijsked tu return to the r*^ciit ut {tic ti inii. kn 
view evidcuvc fruiri the lape 

Phobiw letiwllon.^ and ictvinin^ !.,ii,..:J 
iiicihods tor uopnii^ wiih severe trauiiia Rii|ic ^ ulnn^ 
ht-iwever^ may be sery worried ihaf thty ait 



tid[ tht V V iin fU 



\tc 0\ Ut£ii ill 



able to talk to someontf ahout T^ese fear^ Pohce und 

{jiu^OLUtuls vtii! help ti) ^fiuilii^ (hell k IK..' Ic Jgc tltH.>ui 
tht i<ftit;ll<in.i ihaC vlwlim. nvfiinalls C\j'Ci)eiK,c dciii 
uiHtiatini; sen.^ltl - liy aiui s.i.»!itcii! j.) ii» St^^ ui urs L^n 1 ii 
vica^c a vlwllin > atJlI) u* i vpik Ki > ffiJin itK 

liuuiiii^iVf l>oni|: 1 tijit J jiiu.. a faviIiUi.. ili4=iii C^stlgt^ U'i! 



1 1 J yi 



ill lull -ji tij 
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I t 1 i 1 !iUI ^ FjL <ii 1 ■ 



111 .i 



{ i i i 1 .4 1 I f u 



itn I hi lit \ i>< .iait^i Hi .Miii.jiiv 



ill.. ai.:ii^t[i 



,*f (ht ^ lev ' liiv o Ofii lii^wl i j -III jM 

alii j.h^puit. tiL. I t^>i i tit tit lij , inw'i^'til 

tiKvd ^Itti oii.i 1 ail i ;! Ilai. ; j<j 1.,^., ihtjii 

<^ii(tiii «ar^(lv til.K.iijl c-^pb ,lii^ flit: v< .>lt.Ji«» f •=! v^ufiilN 

Viwililt I he N.it.lli.i tUlliC.-^ I < ihsJ li!4wiU4.v=i pi=.tii|„J? lu y 

tudC-^il lie t\ i:. \\ cj [lij jiiglt jli<- liiMj al ! \i ^ ii .1 t i.j > k 

icli) t.>u Ui.H^ "ttiC .iiy> flfkO ltiu> (liL iiJLi^K^ ii 'liiH 

aiiutficf i^jti-'^v.' ill iwiiu.'si. fi ij.l.^ iJ..it . \ [t\i \.n\i it 

I fit pi V'Scu uiMi !^prtseii(^ ill ii iiiiKH li s il^a.c tu wfitsfi. 

slit .iUl.^l (Ct».>Ul!i I lit llilllil .is- lii'.iN >4 ifl. itipn^ ,,iiJ tn. tuit 
wfh/iil tI.C liiiisi 4Wl ilp^i I \,jj_ti I ilvK it lii^. tiJl.niiJI 1( 1 . 
uiiljktU li.Lit ,\\, 1^ iif ihe .^afiW u,w ^dii. Mi-.ual 



tiiJtk ^1 U>HiJ J I id 



tact ihtil an i/ileisie\« i.^ w . urnii^, ihti. -I 
fici ihat the ^latCiHciu.M >Ik; ra-. ^iven shu p ilKc*^,!^ 
duijDicd rh.=. puipusc v>i ill I. -^cwjiul Is uib.ie-tlv J»/sv.u^> 
Icchiil^u^^s to fatllltalt 1 1 I?i ii ieitn. liuii ll .fein uiUv begin 
tu laisc the mure ubvUaj-^ fx^aiuic^ ut h: tt^ilc AU!^ in (lit 
Lijllte Kt ut lape Lascs 

In preparation for an na^i V . .ut. ^..pt ii .. n.. 



pro'^ecuior should review the ca^: arid decide u'h at he 
,^ hopes to acconipl tsh during the;^merview. If afall possi- 
ble, he should carefully read the victim's wnrien siate- 
ments, w esiablibh a sense of her niaturity , derneanor, 
vocabulurs, and perhaps some hints on how !*he reacted 
cniuiionally to the rape If the prCfsecutor can spend even 
fifteen ur twenty minutes planning for the intsrvieM^, he 
i^dii idcritity d!*pec[s of the ease he hopes to explore and 
forniuUie interview strategies to enhance communication 
in a sensitive inannci 

T he setting of the. intei uev^ wan help csiabhsh its tone = 
f^iivdty and potential intenupliuns are two facto rs to 
coiisidei befure the inierview actually begins In most 
I ii>iaii%^c intei views ?»lKiiiid as privaie u?* pos??lb|£^ 
tA w a^sluiial I V i>iic ut inoieiillici p^ f ?*uii s may awCc^TTpa Hy 
[fit O4.l1 Ml Ui ttis inlciviev^ It ihcli pnc^^cncc I s ^sses.sed 
IC! tfC beriwheiul, (he\ rnay he aJlowed to assisj m the 
iiuersic^ pioce^.-. Ihc interview should create an at 
musphcic ut uj^ji LOiii niuriiwaiUHi A dc>k ifl pafilt ulai . 
mas lie till (.jfj^l title lu tills pi^H.eN:^ ntc pjfOseW Ul 01 who 

sits witti all unohstrucied view of the viciini will piii her 

II lure ai cd^c III aiJdllk>ii ^uihJ cyC LiJiilaCl With I tie 

\ uiii.i i an i^^jiniiiurneaie ti Nenst ut mvuivenicni and 
inteie.^i in V tiat the v IlIIiii s Hicak.', iii eve uunlawt by 
d it si^iHii MiLis si^iiiil hui J i?*i.\ .lii ik.Ji I cm t'^i russ ment 
iii Liji n,^ [ sdlsi MSs ti, 1 cAaiiipjIe ihicule ul ii^ r pei Mnial 

f he a*-l^a] ifUer^iev^ .^ili ^ , i.i dl 1 1^; diu j,.*!*.* . 
liLui ^ ^/^ift^^iidl bLyl% f^iui die ^ii vUiii^laiit*. ^ vl iltw 
.p^tK ihi ^ti'sc Huvte^ci 11 i . hiipHjiUnii that 

tkaiii t jt,,tUltal jiiJ - . ii i h i.*at>U as p>«.. -at*!, V.v.nii!^ 

li^p. .j[ tFsji ihes feci ^lii^^ss ^\\^.\ ifjs. piv--* tuu 
iiietlu. iKal wi I luJia v\ n t ir nei tM.is i tie le^hinlnii h.^i 
iiKiit- ijt ib^ intefvievs uic signi/lt.ai»i i\ic\ <^ iiii stiifii, 
fji^M>J t\i. Cl,^: end id IniciJttUMi 1 Ik [> 1 , )>Ct hi shtfUid 
|rilu>J jt^c iilii^iclf ah J ask tfie \i ilni rici nujUL' a^^d lii?V 
^fie %^ ndu like l^>l.»e iiudic.^^cd She iM^fii l>c dj au Kc J t 
^.iHi^lii^ l\ [fie iJlflwc tiiid t^jj I'epi.jiUii^ lilt \a\K h> ific 
ptjiivc ^fi nild L>^ iu\d iIimI the pre>4^v^s )t lei/oiung 

the tilinc 4.f Tape \?> nut ea?*y and that it taKcN ^leat 
.i.M.sa^i: i fit pUlj .J^^ lit [li,^ ,iitCMlCV\ di.juld te c ,\ 
pi all led i . . slinjdc til! J u iie^ t lai.^ua^C I b> \.h.llii. ^h^a^liJ 
l>i^ t fie Ks I i i^w d I w iC-ll t \. wi ^ ii ll ii i; e v Cn if ?sh= fee Is Jii i ba i 
iiij -^ieJ t!>, U iH lia. [iiH sCi ti/|d aii i.>iie l.se ^hc sli*.>iild 

liieJ [liiii ii is 111! pull J lit t.J tia\e daiiu.^liifc, lii^^lr^ j e; 
\w tiled K'l % 1^11. iC lu Ji^vKi^*. thci. iua> ulUiiiatcly t»L 
[*4ial u.>(!k" pr^^iii. ei(u>h Befiue ihw L.ti ,i,t iht i-u^*^ ai 
Al -^K. K.s.-^ J .he [>nf.=*et uli M nil|dil a.^k if Ih*. lllii|la^ ui v 
t^uc/^iu,>ii5» fhih aIK*wN hvii tu t.;eujie a\. titllve pjuitlei 
panl In ti^, Ca.^e aiUJ pitj^^ldcs an upipv/ilt.nll > Iki tiei (m 
\».>k-.^ bjji it.al fe^r?* ti\ utknu *ledgln^ iMiiiieuiiiiel) aji) 
ijpjpicli^ii _auii die vKtlni ini^bt tfC exp>e!ient iii^ die; p>lv>^ 
ilk ulvii ha^ i.J^^fc'ncd Uic Ij Me IV lev* In a Uiannei thai tell?? tiei 
(liji fit I feeling'-- e i i[i|>i Hiaiil 

During the course ot an mtci i^ ^ n i * ...^ 



hn Li rape viciini lu begin crsiiig IhiV otten posus ,i 
difticujt and embarrassing problem tur hmh the pmsc 
cutor and the victim In these ciruunistunucs ihc prriv 
^ ecutor, might atienipt to relieve sinrie of the pressure thui 
the MCtini must fuel He mipht hreuk the p^cc ot the 
interview by utt'enng a tiiTieour ^r uarer or cottue Mtjre 
^ direL'tly, he eanpueknowledgc ihc viLtirn's teehng^ hs 
corriwienting, ' l '\c nes cr hven ru|H:d but I * unJcisiafiU 
the feeling of hemj! very tn^yhtened or fcimfiy ftir iiis 
lite or ''I have conre U) Undersijnd tut! \ iiiii^hl hg 
feelmg h> listeniiii: curetulK \o uhai oiher \ ictiins hj\c 
told fliC In these ^As s \hc prosCi. iit^-i w jii o ni i in iii! u ,1 ic 

ttu the V u;iifTi that she is in ,1 sule pikje uidi ,j scn^^nisc 
hstcner und ilitji *.ivinw h. an tiwLC|iu_!t>ls l \}Me r-M-d rpf lit! 
erriiiC juris 

.jiC iisked v^mI LtealU jfU.l iht Juj^|?ht.L . t (lie 1 Uc 1 
V ic v\ C lo d q ue 1 01 . h I J id hi c u sc ij \ ^ ca [ ^0 11 ' 

U! ' 'Wh.il MlilC Jul fit- IclToi, -d-y. ' taii i v ui,-'. %^ iL il vslil, 

a 'dull I '-^Ijtcr hij III tiiul 1 1 t » m n 1 imt , ! 1 1 1 , u , ^.^iU.^fiLM 

cause the victim \o become passi .e atUj uni\s[u>iNhe 
hci sej t jiid dt> lu »( al it « v\ ifiL | s u > ^ u i . > J 1 ,^ l* \ , i n lui l 

df'OUi IfiC jH:!CtjUhIl vf v^luif . u. j | s p u_ J i 

v^eil sIk 1 .ilik I.. It 11 i. . U ! I is . i wf.^M I Ji n,i 

[ \ |>C i.ft tjUv ^l Um J i ij^ . i ^ i . ll i ^ , ,u i . , i ,jU i III Mi I i I ■■■■ \i \ . \ . (1 1 = 
"fl^ht di.^Uci t^Ut-.il.i| <^ ^U>ir .i - XiiJ fuil 

v\lll alluv\ itic ill,, tw i^lK iii hv. Ei ^ . .liiJ hi \\^- , 

, * i . i 1 iii J i - r I I i i t n L . i i I ' I . f .1 I h I ft i .1 , 

V jii ^ c if IV J. . , . , . .1. i , ^, , j u ii . , , f Ui : ^. ^.r .. 
\iV \ . i f le * k i fl 1 ^ •! ! il f u_ 

tiliCii I .ip< * ili.i i. .4 J 

:..ifceHtili ufH* I (fivIt-M.I.v i Uy i.. , u 

ij f [ t ic nc £ J 1 1 V c i. 1 1 h u 1 n J J i ,1 1.1. ! i ^ ^ . i i 1 

tisktd W flat (tic J ! » • .1 i illttJ . iiiij j li- ijiai'^.i. ih* 

V ( h 1) 1 1 . ijj j ij s I i »= t: [ M t" J I i i t i 1 , ! J i . ■ ■ , . , ^ , , M i i i . i 1 u 

tpitntljt .C.^p»MiU , ^^ ^|ii^ 

" 1 u^. I ne: u i : , < , ^ 

Ut.,>n i ihij^Is J j-M . : v.K . j tf. , 

i^l! I iiitiKj^ ^'t> > {\A \iiAf.i ,(,iii tlh ^ 

» ' 1 1 sptj. i-SC s t ■sj.fiCn I a =it!vH,^, i J, i \, .it 
^ . . ..U ^fufujij ifiL V II J ji j[ ! ]. 

.Ji. itic tidSl^ td pCi'.-n,^! 

c I nu.i N v\ , M 1 n s I f 1 1 , ifj^ 

t.s. ire t|Liickl\ ,,iid asse^lUcN ^ |. i.ip h, „ 

LiktU Itf liiieijKwi v^ut^lKni i i ! , ii I (.i . , , , i, 

|.'hcd .jwt tistiiu. in Jkjf ifj^h . IfvH,' iM..jh !i. I. I. 

1> 1 fji^fOlttlHf [fjtjl the i S|*lvi|ri u (in, , i h. 

f ta'»iiii tuf [Ik ^nuii-, uiiJ ifuii .f ic t-t 1 , j .ui .J t fi.i i . fu 
JlJ itii: he A ^lle . .Hilvl i.iuL if,^ , h. f i,.u- ( f IF, . ., 



i nuiliori Is iiecdvil jKui! \s\\\ she iietuti in u eeriain \sas. | 
the tjuesiimi should he [losed so \Ym it di>es noi sound as ♦ 
it ludumerii uiji ho passetl on her responsi' f-oi example, 
(he prnsceiiiitr niiMht snv '^Vou ueie prohdbU \er) 
friijhrcned vs hen SiMi reoh/ud ih.il he niiLihi nipe >oli 
wdii >uu'desuihc tui (lie whul v uu uere ihinkinL! imd 
tecliii|j' VV hdi s^eii: ) ^ 'u 1 lhi)U|:hls ahu ui til in|: iti esea[X; 
* M icsisi ' [ tic vs iM^id ri \ \w\ s fiu\ e been su t righiened ihui 
^ffe \v ;is liniriohil i/ed i)r she rriay hav e assessed the situa = 
Muii tiiiJ dctkicd hci Ikm Juinee Ii)! surus.il v^js sub 
iinssjon In ihe r dfihf s ilejiijnJs Whalest/r ihe reusofis, it 
I- \\k I'/v.-^ct uio! ^ !w--pi Hlsibllil* (ii ticdit dH IrileJNlcvH 
cfis iiofii neni [h.i! jIIows the \ \mv\\ lu rullv desc ribe u hut 
fl.ipfV iicd .ihJ \^fi j! LuLised heno.iLt inihe^MuN she did 
(jii*.-4hMK iit>uLjt The deli! lis ei! ihe scKliaf iie!^ ina\ he 
jfeiUilh tiiihaii asshi^ tuj [fit sKlliil SIikc suuI f^e 
h'ts i^'i I- piiN.ik behu^UM [fie u^n, JitheuU (u f 

uiNt iji J nuiticj ul hiCl nuuiiRf in tin hiuLidn): que^ 
ihTi^ \Ux piu'^ei.uuM ^fiOldd fic iivsjie ifMl ffie ina|Oi 
ioitliili: iiipt It lu4 ^t';^Uii! u^iUlU fiul ^ U) 

lenee. and diui this\ iolence msolves the hunirj ration and 

Jt^f .iJuNuii uI ihc \klliii It [fie |ii use.. uU >i uoriJ> fil^ 
u i: ^a U M i - . i ■ 1 f I ii I ( t U % t u i J 1 ! ! i U I i k ii [i^ [ f 1 1 s u i idc 1 a fid I f 1 i4 1 1 » 

du u III!, ^fiv iiui\ f.j iMoie t viiiil I ii uif>ji uild ficflei .d^ie 
OJiL. ^ ifji ^ f il^tii ^ * flt;i^>d jjur thill \A I fie liitLUieN^ 
I'^suiii I fii^ hJ of if it |iiieM!c\\ [fie } "^w t il^tj Ju-ulo 
wtiiil) i»^|>Laji iiig ije\i sicp.i III [fie Icyal jirtkLSs and 

•1 1 !! it Utdiii ^ IC »h>l[ulit Ic , t: .u fi ^lui:*. ^Uut 

nil. .^4 i*| ihe t jMiH^utJie:?* will tx iicvs U I fit; ^ Uinn '^lie Is 

llK^I ^ I. ftwl ^UJiit v^rjui vi \^ ficllncJ f.;. [fi^ pi... , atiJ 

ifu Iv^,ll E . liiOlU^lw^^ ii^., J Jv M i ift Ii 1( i ^ ulilh.v h 

^ ' ^'l' j.l ^ 1 III I . le • ilii^ V I I |j i, . ii M L=. i - ' > fi ^ . ,'1 n 

i-s if lllc jtott^^ ..'i e\ Ul krun w Lil v^u au is-^ h. 

ii.K dip il.Jh uiu.d ^^Ufll,, hit j il\ r-xi^, iil.', 

j*t i fi ^ lit j i !. --^v;^ tl[* H iiill-.t|I ilJ f»g jL'd^ 

i!uU: j u vuihuvl pcisvM Vi.il. ;i|i ifit Ktlp.i ^jii vuH ll 

..^lie^.l 1 J Ii i.i Lif)i f|i[j t jcjC iiiiO |[^ ..iJius 

ll ^ U iliip i . ii tfilPy iii! ii JuU,,^^ |[ ni Ii, I i 

, ..fuatt. 1* jI j 1^(0^:1 lit i f Jt hiipuAl kA dit. itif .- i iti , f-t 
ji.u ufui f ) iiiple i a^i^ (he .lilcrxlcA li-,^^. iiki\ f-c s.is 
JirtlCuji Ibt fni.^-.e» .iivM Siit ulJ f et >^.irail%^ [t. ,fK 
. fjl piwi i^iji^ k4 (fie.c yi^ tiffin ' ' ,1, J (fjc poi^ii.lul tee J 
J-i Jiddilh tiial ^u.ni ^cl l.iy lil'fii fe?^|!Uii tfal[l\ (u dco 
i!f) fill ov^ii f.niICd[K>n.5 tiuJpi.MUJc spjci^lflt 1 id e I n at h)n 
^ E ■ .i i . = ^ ii 1 1 ti h 1 1 i « o 1 1 i ! 1 , i 1 1 H ■ f i; ?ii. > u i X, e "1 I i ! I n ii 1 1 \ 1 a 1 i;*^ 
I ' ^d > [ !.>iu I i i .JlJ til Oil fi ' I ,i iiJ NIC jii jj heiut fi f iit ill! le*^ 
1 fit u i.i ! ap4 V I i,^ l'^. ve liit, 1 d V ill I if ile !u = -.i [lie \ h [ h i i ^ 
In 1 fi.ipiei H {fi,. MnquiiL^iiv.. ^a i'Ui^iuiiOii 
[itiVAetli |i, MwtUtoi a. .J lUhii iiJ^.^tH,:^ Hill t'v 
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taciuul pa(tcrjli^ ifnuisc. hul llic pui^onalities atid iJiiui 
liana! reactitins of the Mciiins (ar% ^reuih The jiuih^ 
that have rudiiced rupQ t<^ cliche-, [ki^c denieJ [lie \nd\ 
viduality ot'lhe^e \ictinis and hyse wviuscd (he cinniiuil 
justice system tn unhiirK prejudge tiie^c c.i^e^* ^ 

The pro'^ecuior inust stranuh supinjn ihe 
dun np the ordcai of prnsceuiuin He fiiust rendnitc hi, i 
dceisitin ir> rep*»rt the Lnrne iind as^i^i Iki liuouul! t oif) 
(he eriminal process ,tiid (he ciiii>iio[ial (iiniuiil idi'ii lul 
!i?\vsihe rui'Hj iiscll I he pn»^i^Liittn iiiu^i i fiiiM 

sliTipK a leiial leeliniCHni. leu he mu^i unli/c iniL-i^ic^^ 
und Ct nin^t'lliiii (Juil ^^lll cii^^tne ihc ^uihn 

ettiiiiiutlTlt: ril iiiul et tct. li v lmii: -.^ .1^ a v^linc^ [It ium 
hf-nvL'ver\ irameil iii Iv a ^.I'unsLliii ,iiul fit inu^i v. st ii.. r-c 



inifliciihi! cute lh.i( his personul judgiiieni not diNtori 
leuMl ileei^ion making. The present pmblem, though, 
lIucs !io( ^eeiii ti> stem t roni ovcriiiv ul venieiii in ru|^ 
^ii^^^. t.i^ fiiLieti tioiii tin unwiningnuss ur inabiHtv tu 
liii.iiiiiic ifttj [.ijK; eNjieiicnce Iriinilhe \ictinrs perspec- 
i h e 

Ih^ p.iifuui 0! ui|H; siii:|:csis that these are difticutt 
. ,1 ( liciL .lie lev^ ucdiif injuries, vyitnesses or avail- 
jhle phssieal es idence (o assist the prosecution, For rape 
^^isc-^ iii [)c nkd .irid died etlecii vely . prusecuiors fnusi 
he .iLiijie^si s Lv skilled and vsilling (n prupare intensively, 
lilt; ! L'liuii Mtki ot ifiis dtieuniefii suggests leehniques and 
^iuUc uit:^ tui (he ^ucccssl uj prLJ>cwLjli«^n ot (hese cuses 
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CHAPTER 3. FILING 



Whether to file charges is perhaps the most imponant 
decision the prosecutor makes with regard to rape cases. - 
Analogous to the police decision to invesiigaie the com^ 
plaint, the decision to file marks the formal entry of the 
case into the crirninal justice. system, More importantly, 

^the decision nor to file esseriiially terminates the in- 

- volvement ofthe cnminul juNiice system wiih ihe cnnie 
While decisions lo file rupc charges iire highly viable 

%nd systematical ly ri^viewed through ihe adversary pr\>c 
ess . the decision not to file is vtrtually invisible and 

'ijnreviewabie. A decision to file is ihus Lrincal lo the 
pfDsecution of rape cases 

PrOseCUlor deL;lSIi)n.s h^^^^z i^tnwiallv L*ttii quile ^*.Mi 

serviitive at the time of filing and have hcen dumijiaied 
by iwo perceived characterisiiLs of ru[>t cases Pros 
eculors have been cautious becau^iC, rirst, ii is hcheved 
lhat rape reports ure often falselv nidde Wigniure. the 
prominent legdl LrMiiinenialui hu^ v^iKiei. yfHJUi 
psy chul (jgiwtil rotj(s of such ttilsc i^iuui 

Modeni p^v wJiitit I i^i.s htisc .i>.jj^j u 

behavior of young girls and woiiien coiuing 
t><;fifte tfic wOuit III all u>rN i>f w£i>e , Ifjelr 
psychiv cotnpleK^s tire .nulfiijnifUS, di^inrted 
fjartlv by iiilierciit dcfet { j>ij!llv U> t*aJ >tK lul 
cnviriilinienl pdMly hs UinjKfijjy pfis^uflugi 
I. al t)r cnu.jljtijial LufiJlthMis One fi/iin Itikeri b\ 
ihcsc cutiiplesc-^ IS ihiii ti>iii i iv 111^1 false 
charges tjf sc^Udl oticuse, \)\ iwcn ' 

riu-3CCUlurs iilurc CoiiinivHilv aJlc^t lal/^t ^u,., 

ufipaid priisinutcs i*f the vuui,g ti,)ii.pltiin.,jit ^A.hw hi, 
explain her 4>i4>mi>*^ ui i\ ivj a ftiihei ui bwyfiicud t fie 
le^iil systefii fias rcinforLcd if)i^ skcjaki.rn b) iCi^^HiiMg 
c*->rrobi)ranori of {\k tiini^ijod ^[>eLidI tautu^fiaiy ni^fiuw 
tlunr^ lu the jurv 01 h} [)ciriillllii^ extcnsUt ttus^ 
esLariunadtJii <A ihc vkHin ' lu ^ticeis fah< lepuii?* ihaL 
have passed pvWtwc stiutliiv pni'iCwutii^ ha c uflci, in 
sisled on peiajnall) inteivie* ing [fit viwlhii C>cfuid niin^ 
or requfred that she inkc a piJygitijjb c ^dtiiniaiuui - 
Neither ot these jjrocwdure.. 1-, nurriullv tequircd ni tfie 
ill in^ ot i>!hcr Liiiiic ?^ 

Seti-Mid. pit^sec ul(.?r\ ^ .id, ^ ik J ..j. >h^ 
wc>rnplainant s vcitjt.ny fisj\ < t seii iiuii^ui?. in iijc nini^ 
of rape cases becuuse th^y jh f;^ciw"Lived loh^ sudHTii ult 
lu Win Ciiutlon has f)ceii tKt'j wised pditaulajlv 1 11 ihusc 
stales vvhose Idws fiave ercwtcd pi<)wedurii| ba/fiwrs lo 
effective prosecution. In dddiiion^ ifie pulitK'-yl need in 
some junsdiciions.40 mtiiniain a high cunviction rate fias 
led prosecutors to^le only rfii)se .^scs vv^if} a fngfj 
p rufeg^ iii y _o t ^i^ jgtfv il liu n 



It i?* impossible to accurately assess the validity of the 
prosecutors' concerns'aboui rape cases. Not only are no 
statistics yvuilabie regarding the number of false^ com- 
plaints reported to the prosecutor, but these concerns are 
self fulfilling prophecies If the prosecutor does not be- 
lieve the victim, the case is not filed and therefore cannot 
be won If the prosecutur is unwilling to risk lo*s at trial, 
then the case will not be filed and failure is assured. 

An additional factor also can account for conservative 
diiitudes at filing. The crime of rape involves sexual acts 
that in other situations are perfectly legal There are 
many cases in which it is a question whether the sexual 
contact was done in a criminal or social context; and here 
the prosecutor's decision may be influenced by his own 
ideological view regarding the nature of rape One pros^ 
ecutor who was interviewed as part of this survey clearly 
distinguished between rape victims who were employed 
01 who wert" housewives wnh faniilies and rafje victims 
who were unniarried and on welfare It became clear 
froiii fiis siaienients and those of others that personaJ 
attKudes toward women, sexuality and race may all af- 
fcvt tfie ^ru^ccuiuf'^ deLi^ioii niaking While every piv>s 
ecutor condemns rape as a hemtjus offense, n^it every 
[jiusetaioi wuuld agree on whai eonstiiuies a rape I'his 
fdviui c^uMibincd with ific tear id fulse repots and the 
iiced IvJi prwbtibit i^unv ictltiris has inadc Hling judg«ients 
a tcfittal problerii ot ra|>e prosecution ^ ^^G^ ^ 

Prosecutors have icecntly begun 10 ree saiiim^4>tne 6i 
I heir assuniptiuris regarding rape cases While everyoiie 
s^v>u|d concede lhat rape rejjoris are occasiunally fal 
sificd many prosecuiors have rejected Wigmure's phi 
lusopfij They no longer assume false reporting and nu 
longer icquire extensive use ofhfie polygraph and pre 
tiling interviews They conclude that it is unlikely a 
wuniiifi would subject hersell lu tfie insensiiiviiy of tfie 
i^riniinai jusiice system in i^rder to lodge a false cunr 
plaint While prosecutors .^lill consider Tdym cases lu be 
difficult to win, a new recognition of the seriousness of 
tfic i^iline has cncciuraged prosecutors to take greater 
lisk^ at tfie filing stage Attitudirial changes, coupled 
v^lth Ic^dl changes in rmauy states., have encouraged the 
filing of lape cases thai previously would never have 
even reached the prosecutor The appropriate standard 
fui hling now appears to be only whether there is a 
' reasonable po^simliiy ' of conviction 

This chapter explores the process of case filing and 
uiggesis filing strategies to maximize the pijssibililv of 
later success a> inal. It largely assumes tfial the police 
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and proseeuiar believe the victiin is truthtul afld the 
defendant is guilty of the crime. If the prosecutor & = 
lieves thiil the det^ndant is innocent, the case should 
never be filed, for the prosecutor has an obligation io the 
criminal justice system beyond his adversarial role. But 
once the prosecutor h convinced of the defenduni's guilt, 
he is obliged to utilize his adversary skills to insure 
conviction. ^ r 

3.1 CascL^Analysii '\ 

in practice, the hling ot a triniiiial wusc u.^ualls m 
volves a brief presentaiion by the investigating detective, 
tullowed by the pro^ecuiui quickl) reading ihu ^l\sc hie, 
perhaps interviewing u key witntiss, gkuKiiig ai tlic ap 
propriatu statute, and then hlling oui infiuincrLit>ly tunn?* 
The intellectual process of legal eviiluiitiun und tviden 
tiary assessment becomes Touimc li) the e sf-Hrncnted 
prosec u!t>! . (ur vriminal wa?>c:> gene i all > lulU.jvv vvell 
Jehned pdltem^ iliat uie casiK iCLuyiii/.tihlt 1 lit kc\ 
component ot wasy evuiuati^^r! fin the pu^?.^*. uiv.j is 

MllaglMliiy and pltdkUn^ ]n>^ (ht ta^n: ^lll luok wcck^ 
1)1 muiuhs latci at liJ^K" ihc hitML c\[K.i|cn^i; [fit tiling 
prusecuior has iht belit i he v\|ll tfC Mc tu nua^iiic the 

unfolding ot ttse uiiJ u >t \Ht{,.\\iia\ s{\i^t\^[\is 

and weak fie ssc^ hui ^[>c 1 1^ i!v ej pu^^ ->t ^. unn ^ tu> 

iitJllu/iall) secfii i ; >pt .ii-a t U fui n filhi^' ihw s *; . 

may be an inipiecise ctLMkise v\iih .tiuuch driieujated 

gUal.s aliJ ^i till da I J 

illldtjlc C\lJt«l% e iJlul ( i t (lit jli .*f lilt J.^w 

IN iu aiial V / t ih^ w \ UL i! ^ (m i ii t w m ^. m > =li'^ ■\>- \ ^ 

{\\^ ^ I il lie I (iw . uj w ^ J ^.^ ^> ! i 1 ii^. 1 :il . !'v , n= t i J 

lllC jHlf^Ct utv-M ^ 1.1 .4.4j't UK pU>^:i.s i il l., il 1 fiili |l 

lii! vtUti 'tic ^Jwiii,iii^ I . ^ihii*. .iii.i (liL.i im|ii,it. 

wti^lhei the j'vUJtiK*^ a\ t^iiailj^ti ii.e^t :leiiisiit>i l>c 
}'U!id £i i ed:^ >i iiit>le d. U t a 1 hi*u^tj i a^.«- -lEaUitt-i =ai\ 
fiiil!! a l*.j ^tdlc \ut\K ^ .iLiallv I dc fh jd U> iii lade 
(hicc t'd-^U cUincul >esuul pwrietiaL ui Mjt defend 

an(, ,.iid againsi die aiII ui vviijuuii ifjc tu.i .cia \hx 
V 1 L i h n 

djt.- 1)1^^ i>t pCilel. Hum nwe i. tl t ■ fMw\L a llii:u, |^ 

evcii mLwciiient in Nesc^til ^tule . Isuuid-i. [fic Jv.tlnni m 
ut rape tu eilCuiiipass ^e^ual \ oi.iyei v^ihuuii f»enelia 
I lull ^ CjcijL^iullv pencutulvJi! tj4i\Aw\L, ji^fii niu,-a (ft 
piuvcd. bul s^tleUle! tlie iie > i ai [wn I, wi^in*!. uia) ^ji 
anaL and v^iicthei ll i.. bs aj>eiN^wi odK nihl i ui ni (ic 
mode t?.t pi(>*jt is nhiulai PMnuiis eUJt.Ke uf jjciiciiU 
lion v^lll be euHlcimed in Uie Uwiiii. Ic-tUiji.wi} (hat tlie 
detendanl did pciictiaie itie uglna .a valjci ^mnte v. ith 
his penis or other ni.^[iaHit:!il v,^iiiii iiui^l Ik e\ 

pected to testify to this ^et in vvurJ ihuf a!w a|)j>i.?pi (tiu 
to her dge diid CKjJerTenefc Hi»^t:\i,i he l.,* use i>l tie! 
cofidltlijn at (he inOc kft ifie aitU iiic iiiiiuit m1 iIil. 



assault she may be more or le^ss awart of the .specific 
nature of the act. Generally, the viciirn'.s testimony can 
eshiblish all of the elements of the rap« case. In those 
states which do not require corroboration, this iestimony 
will sufHce to withstand a motion to dismiss at the end of 
t^ state's case. The successful rap6 prosecutiott, how- 
ever, i-s built upon corroboration of every p^rt of iht 
viciinrs testiniony, even if it is not legally rgqgired^ 

Additional evidence of^^enetration is rtiosiCortiniOnly 
derived from the medicaV examination of the victim 
shortly after the assaujt. At least two kinds of evidence 
iriay be immediately available: (1) evidence of tragriia to 
the orifice which was penetrated and (2) evidence of an 
ciinssiuii by the assailant.^ However, penetration can 
uccur without evidence of trauma and withoU an emis- 
sion by the rapist. 

A skilled gynecologist ur trained geiieraj practitioner 
rdRiuld perfomi a special examination of the victini 
shunly after the attack If there has b^en penetration, 
signs of laceration, inflammation and abrasig^fis nifty bt 
appareni at the point of penetration. The ^%leni of traunia 
levcaled may depend on the age and seJiuftl niaturity of 
the v lull in, the instrument of pe net rat ion and the cjr^ 
^uh^o^ttinecs of the intercourse The doctor should specific 
L^ail> dc^swiibe his ubservations with reference to locatior^ 
uiid .e^eMity The prusecuiur should inquire hovv the^e 
obsurvations relate to the victim's depiction of the 

L. ^ C lit ^ 

FA idence i4 sexual eniisblun can establish pcnefrBtiun 

il It fuund wllhln Itie victlnrs vagina. uiiJuth ui ft^ 
li, 11 NiulcUai uan be tak^-ii fruiii tliC^ iJaVitigb by .sUv^liuli 
tajjj.waiiuiO b> use uf a Cuttun swabanU then te^itfd tur 
itic (Jic^enee uf senurial fluid Semen coniain^ acid pbm 
phuluf^c an enzyme, wliich ean be icfetitifi^d by fraction 
with a pa i titular reagent If acid pho^^phata^e i^ found to 
li! llie aspiiate or Hwabbed sample, iheii it i^ likely 
ihtit i^enctratluii arid Cjaeulalion tOOk plaC^ 

I his -maniple ean also be e^amtned micfo^opi^^ally 
j^.tcinnrie whether .^perni \h present, whether it intawt. 
and whethci It Is iiiotile By reference to the qua'uiiy of 
at id phosphatHse in the sdiiiple and the cundition and 
vulume of ihc spton, an esiiniiatc cari iTiade aS to the 
iinid of ejkieulation Iheie is significant debate to the 
life of nioiile sper^n within the vagina, vft^ith ^stirTiates 
lun^ln^ fiuni ininutes tu 24 huufs |t al^^ ^tat^d ih^t 
iioinnotdc spv-iiii can reniain in the vagina for up to four 
da> s Suptustleatcd testing uf the acid phuSphatay nia)^ 
appfu Ainiately deteniiine the time of coitus up tea liniit 
uf 40 hours Depending upon the care with which the 
'^i>tuiiiiens d\c retiicved and the sophi&ucalion of avail 
dble anal>^is, the piubccutur may be able to the' 
evidence nut ufily to prove penetration, but to cOrrobo= 
I ute tfie Metlui s atcuUiU uf the iliTie of the iricld^nt/ 
1( Is e.Htnnated ihfil up tO 2U pcregru ul Ull s^in^lcd 
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lakeij "yficr st-xual iissaulis witfi pcncMfulMMi reseul nu 
sperrn. Ir is importani in remember that the ussniluni niiiv 
have undergone a vuseciomy, he nmy be sierile, o^, if no 
semen \s found, he may have used a cundom or vvith^ 
drawn prior to any ejaculation In addition, the semen 
may have been vvuhhed oui ut the \aginu ihruiiyh ihc 
normal cleansing praeesse?* of the huiium body ^ At wei 
tain times of the Mctini's niensiruul wycle. the vagimil 
environment may be panicularly hostile to the .semen and 
thus cause a quicker deieriorytion than nomial 

While the presence ot^ semen in the vagiiui suLiycM^ 
recent sexual mierwoursc, it dtics inn neees^ariK piusc 
ihut the ifi(ufLoiii>c v^a^ fiuiiciifist iKiial ui vviifi itiL Jt 
tcnduni li thus liTi[)riituni \o c\j)hrrc vMdi tliL uuiiii 
the pussihiln) ot jjitrrriaiue fi\[)uihc^c^ iui itjc fuc .ujr.^ 
tif seriicn. ^ticli ii^ itrccnt lurj .criMuH niiciLnui^c hi ^Uiic^ 

with SLVClt lOlfk lltJllS tHJ lIlL- ttdmi'ihUill u| j>l|.M StKlJtil 

prove iruii the scineii ItKaitJ ii; li.j sun.ii Uiu a h,, 
eniaiUH^^J iu>fi! cliC dcfeiid.iir! In suui ;^ui[c iftu jJKjn 
dwUtUi 1^ pfiihjhilcJ tiuiii JcnuMiviuidiiy 

did//.// h.C\t ttill^CIt iJul |ll(L=U_UlIMt 111 ih. pLliiHl 4 lllilL 

inililcdUllcI) plUH iu th^ C\.iJll!iUitiwh vtiltnuii >.j»\f!lilij 
a s i t Ih. i It . ^ M ulit ^ I wi I fit j > , t f h . . J ..I, i J. i . il 

as be Mc ,n c^plal^ l,i'\^ it j. |U)s-,iMi ii.,,t pen |i Jion 
rhc piL'^tiU e ril niniil fluiJi'/M//, iht [ i i 

" ^ * *! I t ^ iUii .iM , > I I t I II . , ,! . 1 ' ' 

dl.if |^=l,j£i,llh li -H . nii A N. .J Ihn.l Ih, Ih 

U! i I .V Ju (W nJ.ti . . h H L , f . , .j t . I . h.. , 1 I i, i , .11 

iil ^^llwit_\wi lilt ll.Ult^.iJl^ i J I [ , , 1 

lilO i'^l I'f ul I * ifu; .(ale . AS^ 1 iu J I.iiiv. J 

WliM/'al flul*l i.ii^^ilshta ..i^iii J>=lv;% .J (v i ,1 

i^Ulir^ij^iUblC [iCaOd U\ III I 

upi'fi ^hen the lluhi lu: . ..ii.s.i mmI .MiiuM J n 

pre^nw.: uf scinvjn \>i\ .sitihu .[ Ju; lauj . . . | 

delev.ii:J h\ .hliilnt i .ild .h.l.j |i ht I ,J \ 



il^ Imi Jt It,. I . , .il I i Jii .1 , 1 n .if I >v i . , H .i . 
sv^tdUHju jiiiJ |[k;,) , J l.A 

I hcic die uJdit l.'Mul !| .. . j i . 

tilt i 4lii;| ^ j ,| U^ i Iwjl i w, . . I . I hi ^ ! 

^ >i t \ iiiipiu i . . ii >l , li. li. . \ i.k 

HcAUai jTUiK luJUHl ...Wi^ I Mi.. iiK uli.i ii 

Iritciwt. jf St h) Jclv! = .ihiij n,j j'li^. iiKs liii i ukin i 
rarclv iJ^cftil f^'i fihi*^ '>hiiii.iil> iU^ i in,] i , 

Ca>e Uu/lri^ l lilt: i - ^ni i nui) t'c ^fui i | .n, li, 

ItUfi (iuiuif, hctJ Ihfvvc wi L.Kl .jjiju* m, !.iUl^ ,Ui, 
dtvehifi vvhlK svpfilil- .!U!\ u-Kl: Ml . X j.h, .1 

wul C NtJlli hlui lull \A [|lu ft i ui I , ii 1 1 It I Lii | > ,il f * I 1 s. t .5 1 
Wtjj tf lU'^ Miff iC\Ctd illi^ VJIiCiUiil iilSCii vJ I tu . ilttS dl 



\eli>pnieni of ^fsphilis, however, may be used ui Iriul if 
the def'etidant is jnfecied and the inciibaiinn time appro)^= 
iiiKiiC'^ the mierxal between the alleged lupe and the omai 
of the disease: 

Rarely does the defense in a rape case hinge on 
wliuihei or nut there was penetration. While this defense 
IS euiiinion in statulury tape cases, in most forcible rape 
. cases the defendant will either acknowledge the inter- 
' course but argue that it was consensual, or deny the 
intercourse was with him Regardless of the tact thcit a 
pTedical/foicnsic examination may not be central to the 
stale s case, the p^secuior should insist that it be per^ 
iuinicd ill c\cry cast! I htte ^re several reasons fi>r ih^ 
e Sdiii!!k?tii»ii. 

( 1 ) n l^ vci > ii!i|nM Lii It KM he Meallfi s-if I tig ii^iiiii, (2 ) the 
ottchsi; iiuis not he appuient at the time of filing: (3) the 
c\idciKu^ ^ci.es Hi ^ujge^ii thai if the victim's alleyati<)n 
mI pviitiiuiuii] is attiuale thcii the lemainder uf her siury 
1^ tiuc. (4) ihc tests sugge?ii thai the victim ha^ becii 
si^nihcuntl> ifieonvenienced in the prosecution of the 
^ iisc diid ihyiefuic^ 11 is uiilikely that she fia.s fabrisated 
hei siiiiN, (5) the prL^cudure syniholi/es the stale's cuni 
nun ML- III lo i\ic viutmi, her siiMy and tht^ vase; (6) the 
u ihii^Mi^ iA_ [hv.- Jin^-liJi ui hjiciLsit. ^*|>ccltili^( lends Mil 
{hiM II \ ti> ilie \ k I in I s St ^ *i V and the tisc ^^ j lii^lc, Ji id 
I / > the j.b liJUi t; ui inh.Jf j.iiithyiJ UiS Mc. dtKfi.ic uH^.tk 

i> / iriinf\ of !he KL'jefidiini For the puisccuiiH. piov 

. ih*. uls^riilij m\ Iht dLtLiidanl m aia|X ^.tii^e \s A\ti\U>^ 

yiK\s ii> |)[u\ iii^ the ideiili|> a sus[)e4.t in an> *>chcJ 
^ii II ttii»i.\ II if it viLJiin v-iiiiruAi; an id,.. I ill fieaiiiiii ii 

1: I. auid\ I 'ii.' id o\ \ icfeieiitt lii iffy dt ft lu.lti ill h (iu l.il 
It .liitc-U: l:l r K } I «| ai u lite Sfij Will iKninitllS ^ f)V>i>,st 
f'i^'i Iu lii L\ |diuu>|^i apfik i.ionhi^c diiJ/iH i di pifiul 
hi!t..,} Ill 1. Ut In Illi>M_ Idt iillrtLdllui. tu.^c^ 1, vvtiClfic;! 
[fit i u iihi ft I J an ,jpjjt.M i niiil s Ii> i;t/.'*ei vi ifjc defi iidaiil ul 
lilt 111 II J td du; tiliiic und ihtict>y inakx. a iCliablc Sid> 
ttptiii idt iili fk iiiUMi Siiicc csewiiness idennhttiikjri,^ 

tut ulUii ^.i^i^tit 1 tl i, llnp.-Oalii Iu kH.atc adJllUsnal 
.\ liLiitt: diiil ikr. ifk dtfen.dani u> l}[\c uriint and lliUs 
t'.d Ui.ti.t \ 1, tiiii k .tiiiiiMl) hi ihhs it-^uid i.ijje,a.^c^ 
pu.v Uk tvids.ri-c diul 1^ Mut iKH, nails a iiilaole lii 

.'if It . i . 

1 h= Iniiii .1 ii , ,,,, , 4 I ii... 

I Uh ;uiH|JtM iiiav p.tA iUc the s u Lin a itfi i ion nu-.t 
1'^^ idt!:(|fkjiu i ihiiii u.nihi \h us,jlfid.»k ki ti I. >Miitil 

^'»*k-l*'k ^" iiHWKJI) V It fffi .Ul^fll ilJi^luii, ?!iIS 

I ' fi,lk.ii K)\ ^j,^t, fi ,luf hh gUd^C il^agt fii^ ptil 

tu i.hn fiieuili ui fsuds i.doi? f.is t^IOihihg .^l k's and 
iiiaU. jl d '. \\ic ^, .iit: i)t fils f>ud s i»i fui^kd fiah nl-^ I itiid 

uiiiJ - l; II- i \ u. dti^Ctii Jlld v^hclIlL-! fie Is ^lli-UilkkHd kH 
flu;. apj>c.ldLtloni) Stdk, It nupuilaul diut |H)f!i.i: aild 
|jiu CkULiiH likijsilj^ulc itit'^j |Jtis^it)k piafiI-> M Idenlin 

^^Cl. ll (fK UUlnt s dcU%|i»h ,%\ flhjUjJ H^t:|iU 

LTltii! h 
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The victim's itlyiititlcatttm of the defeniluni can be 
corroborated if she can uccuruiely describe (he location 
of the rape and thai location i^. in the sole control of the 
defendant. For example, if the rape occurred in the 
suspect's van or apannn:nt, the viciini's dcscn^Uoii of 
the ^4cene cm independently support her ideniitication of 
the suspect. The viciinrs nieniory of .1 bum per snckci, 
car stereo or the puttem uf furniture in u room can nut 
only lead to the suspect's arrest, but substantiate her 
Jineup idenlificalion. The prosecutor who suspecis that 
identification will beconie an issue at trial, might encnur- 
age an artistic victim to draw u sketch ot the iiucrio! o! 
the suspeLl's van or apartnient, a subsequent scaicti wdi 
rant of the premises ci)uld prtxluee photographs uhich 
can be introduced and compured to the sketches at truil 
Whiic at the inne of truil the Jetenduin mighc iiwkiuj^l 
edge his involvenieni but allege duii itit: intciuouiNc v^a^ 
conscn?^ual , the match ot the sketch and phijioxiiuj^ti xaiII 
^iiUl lend crudibilitv to the siciiriSs aLCoum riic ckitu) 
rale exercise of drawing ihc sketch and lukin^ phijUi 
graphs suggests that nenhci ttie siciini run the jni'secuior 
anticipated that the dcfcridiUii v^ould iiUlm )H»^i. li dutcnSc 
of Clin sent 

If the ^u>(*t. 1 , .uiiuk .. .jj.u tnicrU was diL . u... , = ! 
die rape . an) tviJvnLc itiiu platen the \ ictni! ,\a imw .t^n*. 
will ^ubsia iltiale \ici kit. ril lfK_ ulUiii I [iw xu un. ■ Ini^i i 
prints, clothing, purse or eiiiuicties lOiuui m the susf?ect' ^ 

car hi > iiic li 1 1 \iC c ^ i I e ! ntj i V s ill litit jI^, t \ uli- ! ii_ t ti i rJ I hu n 

it is important that a careful scaivh be made A failure to 
.stuich alluv^s ttit dwfeii i.i Uiiwi xiuti*. a liiui the stait 

nU.ssed ll.^ thiiiite tti plu\. {I.t tii: ^ 1 1 iiK; I ur^lv I ) It the: 

.-^Ciiiwh iall.^ Ut icv .al aUs t : UltiKt I tit psi* uUi, n,i\rA 

have illi C SpUiiUllhiii tt!i 1 1 ! '-ilii Hi lluii I hi: \ u. 1 i ! i > ii > 

IU_>I t lit [) Iflg tl i Mil HC *)l ih.H 4^SpifMi li> ili*. iulii utflllti 

died the nn^eijMltU^ 

Identification i . i ...i . . . a j.^. 

Wii.yS Ihc Slr^jK*. I > id sfi^isil'l tu >k* 1^1.^1 tu Jwltl 

iiUne If iJe iillt^t tsii l>w i Jili'>fieu il !..UiJi u * iiiii^is 
iruxJii^ »>[)eftindi eiLj ai \f\i\\\ i\ licin^^ tii\t ticcn 

stolen t ion i iht Shtliii Lii lUw nin^ »-I i\\ iii|>e il .-^Cai ^ti ut 
ihe detellJtiJil N hi>riit \\\a\ U ^Ui ihL siulcn .Uln-. 

IJeiitihCiititif i Lilii i.jnUmi ..il <tuitj^t» iiui 1., , 

iiilned. by COmfnilln^ ihv sU'.j>ev.l s l>l ukI IV[). \ 

uu>s secretions tuuiid it Ujc ^eenc (-r iCLu^^ure^i tinni tht 
vie III 11 l.Jp III rtt) pciK CI a ^t dll men sew ilI^^ [iKm.J Ilu lui.s 
Hltt) ihcU uMiic sail , a and Semen !t ifiL ^i^^{K Ll a 
seerttor. ihen bK.t>d siani^ senitii si^aw . ^..nva s^iia 
nal fluid on the victhn caii tx; anuly/ed [Oi hkuHJ isfx: It 
the detendant's hhjod iyf?e nititelie^^ the iv|ie tuund in the 
saniple, the victiiirs slor) will ht '^upiuMicd Siul^^ a 
number of people t:oiild tia.e ih^ ^unie bhuHj ^iuufnrit. 
such evidence of course camuii indepeiidentlv [nove the 
identity of th^ saspdci hunheriiUMc, wheie liiC vuthii ^ 
secreiinns are mixed with the iletefuhuu ii k i.nponfii.i 



to eliminate the victim as the secretor of the identified 
blood group. If the specimen recovered from the scene or 
the victim has. been touched by someone, such as the 
investigating police officer, perspiration could contami* 
nute the sample by adding additional blood factors. If 
done properlyf however, such blocKl typing can be an 
nnpoiiimt inyesiigaiive looL for a niismatch will posi = 
tively eliminate a suspect while a positive match will 
support an independent identification/' Once again, fail- 
ure to have such a test performed will raise the defense 
urgunicni that had the test f^en performed, ihe defendant 
might have been exculpated = The proHecutpr should 
otiike ciintaci with local forensic laboratories to deter- 
niinu if they are able and willing to perform these tests. 
Wheic identification is the key issue, such forensicjuves- 
o gat lull c^n uliiiiiaiely dele nn me the outcome of the 
case 

e l ijik iff L onstn!, force, resisianve. The legal stand- 
aid hich characterizes sexual penetration or contact as 
ciiiiiinal varies greatly from .state to stale. Some stales 
require proof of the assailant 's'fnrcihle compulsion; 
(j|hei> necehsiiute proof that the victim did not consent; 
oifiers require evidence that the victim resisted. Concep 
iiialh these standards esiablisfi different burdens with 
legurU 10 the behavioi of the victim and the assailant 
SifMit: hCatute^ emphusue ifie acts ul the rapist, while 
oihers dwell on the reaction ot the vicuni.'-- While these 

fiM iiiulaihMi>s tjiive ^^igrilhtaiit Icgul ImpllwaO^Jii'' f^-'i ifie 

prosecutor in the way charges are filed and juries are 
in^init^ied hi.', evuhianoii vd ihe ev iJciu-e at hllng re 
iiiains viildall) the same i*.gaidle?ts i>f ifie ?i!aiuu>iy 
^tJieiiii. The piO.^eculU! seeks !u dei!ioii?,t!ai.. dial ihe 
iMierCtiui^e Wti.^ liui eun.'ie usual whelhcr tfus was tjecuuse 
die assail a ill u.^ed ti-MLe tji deee[)tiun oi t>ecijusc the 
%kui!i s lesLaaiice wa^ i>veiet)nie Thy suiiie ty|>es ot 
eudgii^L- aie u.sed establish I tie elenieiit regardlcsh ot 
ii> legal KjuftulaiiuM The trier of fact, havirig consideied 
t\u. aeiKHis ot the defendant and the vicimi. and undei 
sidiidmg ifi^ naiure of the sCAUal act, niust be peisuaded 
t>e>i>nd u jea.^oiiablc duul>[ ifial die mtcicuui.'^c was not 
eon se iiMUil 

On.^c a^ul.i ill- «.»u 1* vslijit:.;. t .iatJlNfi 

ila:. clei.ien! 1? die icimi Her desi fiplioii id tiie events 
piii.i w dunn^. a%.j aflei ihc lape should clearly depict 
[n.iicun^^u^ual hiteiLimrse Where the detendani aigiies 
iliut ifie intercourse was LunseosuaL the victim^* word 
Will be j/iiicd ugainsi fu^ Hvidence ifuit tends to uipport 
one testimony rather than the other may ulliinaiely de 
tern. me the ouieoine cd (he case 

Ihc victim's tesliuiony t^aii be JiuuuiiUally mii*.jtHJ 
! tiled by evidence of the defendanrN use oi dirtet tijice. 
rhis iiiay include bruises or lacerations captured in color 
photugiaptis ^hoilh altCi llie atUick 1 tie vieiini should 
f>e rermrKted ifuH It hruisMig dcveli>|)s allei tiei intlUil 
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coniact with the police, she should recomact them so that 
pictures can be taken. The filing prosecutur rnuM nut 
only te aware of any physical evj^ence resulting tm?ri 
the attack, but he must insure that thi?^ evidenac is appm 
priately documented t'or HubHequent use ^t trial EvideriLC 
of cuts and bruises should be reintorued by their refer 
e nee in medical and police report?* In the course u\ u 
rouiirie victim examination, physLwiuns oficii full ii» 
\ notice DT record bruises on the arms, neck or hreasis 
Similarly* patrol officers whu rc.'^fiund lu the scene in 
tent on^ndersianding the basic facts or the uhsault. nia) 
not record simple observaiions of injur) It i^ Lritiwtti ituti 
the record of such injuries, especially if niinor, he ^on 
sisienfiy arid care fully nuicd, the more fTcojjIe wtii^ruakc 
these mark^, the more signirtcani ificy will apfKiiii Liiei ut 
Irliii vvhen the biUL^cs and hwiati^ht.:.^ hast ficdlcd Ai uu 
moriient ot filing, the pro^cvutu! should indkc suic \\\ai 
the docurnentation is kOnipleie and wv)nhisicnt vV cl I . ui 
months luEe!, at ihc niiie t)f uitil li \s ii\\\\k%^\\ iiusi 
physicians and pittrul *>ihcciN % ill hu c iiiij^:[>ciiJt:fii !c* 

oliections of minor cuts and bruises 

A careful incdn.al cAtiinlijaiK>n i^... .ii l . i i 
ijijs brui.scs iiiid teais.^I Ihc ^a^iritii aic^ t^iiM. ..l.ii \ if** 
doeior should c>ij.H t-lvd l.> ^ dlcrull) *'ul iI.l I. - .ois^ii 
and extent Of Inju.lv:. 

tu nldf k t lut rilUUi t / 1 tiji J ^ y Si=t ^^j. Mii ^ loi. ti pu I 

IX ) 

Otjvit^*.-!j iA^^ i'.. - I i- v^^Sj^. ill .Jeii*^^ i 

t-»lat*ll.^h di4t itit inUi^^' iiSe M I !^ . .I.J I lie 

pi" tJsct, uit ^ i ?th uld ^Mii=siilcr the u i *i ,i » .ii. l . ni ,\ j.* 
lowacc a \ eapon if [?!ui.,il . , i v . .-c u i. 

llshed tliat It is m a particiilji i.^ .[,..!. t,t ti n... 

ifie WtaptJII fltl-S tttC"! It^iiStit 1 iti^ \ ill I J.i tii i. isl 

shijtjld COillv^m t dctuhCiJ Jt: liplnHi .i,A - ^ . i ,*.f ii.K 

sketch Idleidiulal it\x U U Jncs . .^f i L.^ I,iu^>.ii,, ^ v.n 
in the ab^eiKc id ifi.: « ^upoii iku , fiu .1 igmihtuii 
lilipaci on tfic jui^ I f UiL v\ i , f Uii i .h iiiiihi.u 

between che dd.^t rij.l iwij iul i f ii.. \v ^t^p , n ^ .... ,^Jti^ii lin^ 
Vlctinr.!s C redlbd lly hi mi Jti nm,- ..n u_sij.il ,.iin 

ihdt niaiv f!^?> die s ii^ t nil s > 1 1^ u^'m i t i iihu^Ji^t il .it 
trliil foi illu.sliah vc » »i; > 

Ihc vli^tlni s cii.uili^nLij I 1. , . I. ] i 

ihc attawlk. dSul,scivCii \}\ .. il ... 1. /.M 111, 

viciini " s s£*iteineiii Wfiiie :i.wJ!.. {t? 'mmu i in,, , I u .i 
pusliloii 10 iiiakc ifit liii ^I Jiiv. I'l 1 ..li ,ks .1 ifi. 
victim s pfi^'SUaj .nju.ic-. iii..iiu j -i ^ 1..' 

lntet^i.t With ihe vUUiii hinni Jj.i(ul) Ik ihc ...... k 

eouldteidty hj he gene laJ wt.fiidinuai S ti s ^iic- ^ . un 
Include par&nth, f ieiiJ.'? nei^fibi^i.'. j^ai-n . ^nj sh uni 
advocates Patiul ufficei?. aix a puic. iL4i -ui.^c t li 
ob?iervatloiis , though the) arc lvcm k's^ hKci> i - jH-it 
details uf the vicimrs ernvaioudl ^uac [laiM hw. *h al 
cundjlion iVitnes.se.^ ..an iCjhjii ihc u (in . i.= .:h' mi 



cohurencc; :>*huck> .Iright, anxiety, and nervousness us 
k)nu as these Lotions appear directly related to the rape 
and not to the tnuima o\' reponing it. 

ticuily tht: itrs ^^(^s/t/r vvilriess, t)r fresh complaint 
Witness, the person to uhom the victirn Hrst told the story 
ot the rape, is critical ;io the state's case In riiosi jurisdic- 
lion^ ihe MiLie and ci%'' uf Ifie lU]^ victim is Itselt 
udinis .utiL 10 c Ok ohu|ti{e fiei ^tiM) S uch adinisslbiiiiy is 
an exception 10 (he hearsay rule; the rationale is ihut if a 
v^uinaii \s uul) rafXid, is wol fabricating a story, she will 
iinmcdiateh report ihe crinie When that happens, the 
witiich". tii.* hrst ticuis these words is valuable to the 
prosecLition The Hling pnisecutor iriight inquire if 
I lie V kiiin (.ullcd Ihe ptjlicc tiiid It su vvhether her rcpon 
iui'. ('een lapc icCorded, If U>*. ul evidentiary practice al = 
hn^ . tiiJihi.'. .UMi cimld t>e JiuniatK evidence I he 
vsiiutM Sijtemeiiis ut tcs i^cstiu' wiiricsses shcjuld 1;^ 
jfict ise tnilfi in thic ian^uaue used \>s (he reponing vie 11 in 
uiul Uit skUin cnKsiional t^undniou al ihe nine 

.'SiiKi caLti i i-ipc and UiiCti lajjc vkiiiii is unique, ii \> 
h II possible to predict how' u victim would nomially react 
lu Li\i j.-,.-.au|[ Kape sktini.-, nid) nul cshlhll bj uLscs 

Ml V ul - antl iiui\ jUfl iCiHl 1 1 hi fi..ii|>, ufld flyslcila I hesc 
, .i t .i.t. ^*t UuLi less J I dj Hulk and i)tleii iiiijfc difhcull 
I.., lie I ! I ' wt Liiifi tij [ iu\l: A\ die UMic ijf filing I hc 
v.^i^iii '.liuulJ C'jjluie Oie pli> Uai jvijcnwc jnd 
/wd.iii.n ul (tic ik.irn III \\.. Ct..jleAi of I he tacts o| the 
. ii ,t .mU 1 p?^ 1 ^iJiiul U) I h*.. v.alii! \ uilin ina) fiasc 
ti^ci. iii lu^K iii iii£iy li^^vc t'^iju dt^ii;. Ici deiil wllh (he 
^ ^ if. V. L . , CI iiolk»iiijI I s liuiM uiKJitiet Xrkiliii .Slie 

UAiis DeCli t\Mluiijle c.-iJujiL kj i.n J Injui i-'i 

{fcrh.ips '.h Jt'c iiwi [>i\\\>, Hk [>iu>t.. uti^i ii.nsi 

hi: jircp.iieO !0 e ^ph II foi jsidchi aiy purposes uclim 
lit) II k."^ dii.J 1 !ioi k>fifeil itdi-ikiris sAlicn iivaildlilc und ycl 

I lit ci) ,A\Ar^K>\ the ..ase inu) be u, ..u^^jt ^i ili.a 

.1. lilt. i*^Aui^*e v^JS ,!i>iiv.oM,>^c iisUid ihe p.O:. ecutui hkist 
.lc"il^ li I liit I shuid A fie re diid unjei s\ fiai CI reuinstdnLCs 
tlk I lie; 1 1 iuii ^c iif.ik pia t ihe \AOi?^e the condlUoiis 
v^eic al (he till!, and place ihat tlit fajJC took place, die 
k ... Ilkcl) h vvouiJ Ik lhai itie naciv ..fUisw was Cuiiseiiicd 
I" 11 die I ..pi.; utiurrcd i/i Li ccj|J daik ulUy and the 
^1 .hi. . i.j;.uiii.^^nl v^a^ ncait) , \i ,ju|d t.»e dlftkull fiji 
iht .It iiji.Udiii ii. alh.^c iwfneia If di£ vkilin wa?* fius In^ 
fiLi iiivii. tiud! pwihul h ihl^hl hi i.nlliel) ifltil she Wt>uld 
. .em 1 VfK s i?l %w ' U.4I jclh 11) c^^petJall) hiidl iJial 
N iff .uh.uii.iJ) lar^iM.i^cl' dit \. k Hill dUij foi cAdin 
{*lj ti In.i icll^ilijis tiaiiiiiii. .iiaj L>e ijuied c)b\luusl) 
ion u! rolled ilothlii^ t ipt* lall) If K \s expensive 01 

.pci .d iiMfic kiiii! cdi. ^u^^c^^l u.iy> illifi^ intercourse. 

I iC pi^.^si I 11 liit;.^ i.M Mich CiM 1 4 ytitfi tili ve evidence to 
^ . I V c I nc c iih J ii un> oil e / it di ^ I lihlled on I y by the tnidg 
lii.u.i.'.i ihc piu>cvUhM tind Uic [)ulicc w 4.h kl iig clusel ) 
iiii if.v ^u!^^J If iftL Ji.\ ch/p[iiCiii diH evidence is 
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po^pontd untH the time Qf.^al JfljjMiver, it will^ mom 
^ ^gllBfe ^ tfi^ will 
have/Qhanged, witnessas will have disappeared, and po- 
t&0lM te^mbny witf alripdy be liriiitid orrjeapdrdized 
by ihadaquately prepared prior statemerits. It is the re- 
speniibility of the filing pmsecutor to "think through tte 
... . . anticipate the defense, and prepare evidence for the 
trial. . 

Ar^cipMng defenses. An intigml part of evaluafing 
the evidence at the time of filing h the anticipation of 

' ^fenses. While it i§ difflcult to separata consideration of 
the state's evidence and the defendant's response, an- 
ticipating and responding to defenses even at the filing 
stage is important enough to Justify special attention. 
While defenses can be combined, and are often not clear 
even to the defense attorney until just before trial » they 
do seem to fall into sevifal distinct patterns. These in- 
elude: defense as to identity, defense as to consent, 
psychiatric defend, general denial and legal defense, 
and that there was no intercourse,^^ 

The most decisive way to determine the defense is to 
ask the defendant. The pro^cuior should insist that prior 
to the filing of any rape case, the suspect be contacted 
and urged, within legal bounds, to give a statement. It is 
less important what is said than that something is said. 
Very often the defendant will give clues to what his 
defense will be; more Importantly, he may foreclose 
defenses that will appear more convenient nearer to trial. 
Once the case Is filed, it may be too late to expect the 

/ defendant to say atiy thing regarding the case. 

a. Defense as to idenfity . This is a common defense 
where the facts of the rape suggest* extreme force or 
sexual abuse that, would make a consent defense un- 
likely. If the facts further suggest that the victtm*s,oppor^ 
tunity to observe the defendant was limited or distorted, 
or the suspect attempted a disguise, then the prosecutor 
may anticipate an identity defense. As already indicated, 
except where the sexual nature of the assault may pro- 
vide extra clues, the prosecutor^s technique parallels that 
in any Identification case. 

If an identification defense Is anticipated, the pros^ 

, ecutor should attempt to leam everything he can about 
the defendant as quickly as possible. Once the rap sheet 
is obtained, inquiries into prior arrests and convictions 
should follow to determine if the defendant has a modus 
operandi that can tie him to the crime. Admission of* 
such evidence of other crimes is difficult. However, 
unless the prosecutor explores the background of the 
defendant, he will not even be able to attempt this ma- 
neuver 

Coincident with an attack on the state's identification 
evidence, the defendant will often attempt to establish an 
alibi. This strategy muy not he known to the filing pros- 
"^utor. but if it is a pnssihiMty, imrrlediate investigation 



can be very fmitfuL Potintlal alibi witnesses should be 
contaeM tnd "^flifed down* ^ tg t stofy. ihim susptet 

fives at honie, his faniily €OUld be queried about his 
whereabouts on the evening in question. If they danbP 
have an answer, that, in and of itself, can be important 
for later crosi^xaminatioh. Similarly, if the suspict is 
married, a few brief questions posed to his wife may be 
critical months later when she may be **Pimlnd^" of 
where he was that night. While the defendant could not 
be cro^-examined ^out his refusal to speak to the detec- 
tive, his family- s refusal could be used to suggest fabri- 
cation or eiror if they later testify on the defendant's 
■ behair Given the limitations on resources, it may be 
impractical to interview all potential alibi witnesses; the 
prosecutor and the police must canfully decide who 
should be contacted. Especially with regard to an aljbi 
defense, timing is a key element of case preparation, 

b. Diftnsi^ as foconsgnt. If the.flling prosecutor and 
the |K)lice could antiei^te a consam defense Sl trial, their 
investigation at the time of filing would take a very 
diffeient turn than if identification were the issue. With a 
conjent defense, the case must be built by corroborating 
every facet of the victim's testimony, for her veracity, 
rather than her ability to identify, will be at issue. If the 
victim is believed by the trier of fact, then the defendant 
will most likely be convicted. The prosecutor must 
amass enough evidence to prove that the victim's story is 
more logical^ and therefore more believable, than that of 
the defendant. 

The prosecutor may be able to demonstrate lack of 
consent as well as establish identity by reference to the 
defendant's prior crimes with similar patterns. If such 
evidence is available and admissable, it can dramatically 
portray how the defendant consistently forces victims to 
submit and then argues that the intercourse was consen- 
sual, s 

If the defendant has giv^n aiktatement, the prosecutor 
might isolate obvious points of liisagreement between the 
defendant's and the victim's versions of the incident and 
then seek evidence that would support one ^tory rather 
than the other. The smallest piece of corroborating evi-- 
dence on a disputed point may be critical, for the defend- 
ant's story in a consent defense will closely parallel that 
of the victim. Laborious detail with regard to what hap- 
pened before the rape may be identical in both stories, 
with divergence only at the moment of the rape. 

After a careful analysis of the available evidence, and 
aware that more evidence nriay develop later, the filing 
prosecutor may determine that the case will depend 
solely on the testimony of the suspect and the victim. At 
this point, the filing deputy can do little except clearly 
signal to the prospective trial attorney that the issue will 
be credibility and the success of the case may very weil 
depend on pi^pafation of the victim for trial. 

15 



27 



PsyeMmric d€frn3^. Psychiatric defense can 
anticipitad- whim tht fa Q t ^f.|hi i i f|K, me heinoii^ ihd^ 
thtjdentification evidenci ft persuasive, Often the de- 
fendant hm confessed and has little to argue later except 
l\mt he ^ war iior criminally reiponslble. Depending on 
state law*, this defense may signalled early to facilitate 
psychiatric examination. The psychiatric defense is usu* 
ally declared after the case is filed and may not be 
anticipated dy the filing proseciitor. In fact, the harder 
the filing deputy works to foreclose identity and consent 
defenses, the harder he may be pushing the defendant to* 
an insanity defense. 

Unless the defendant is obviously insane* the pros- 
ecutor* s response to such a defense is that the defendant 
was responsible for his acts. The prosecutor should lo- 
cate a psychiatrist to interview the defendant and even 
the rape victim. Because the victim was actually present 
at the time of the crime, sh^ may be able to provide the 
psychiatrist with 'valuable information regarding the ac- 
tions of the defenduni. It should he' noted that defense 
psychiatrists rarely interview the victim. and thus have a | 
less complete factual basis for their conclusions. Inaddi- f 
tion, the prosecutor should carefully analyze the defend- 
ant's actions prior lo, during and after the rape in an 
attempt to suggest that the crime was calcuhiied by the 
defendant with precision and understanding. Cunning 
and* sophistication exhibited in preparing for the rape, 
threats and appropriate language used during the rape, 
and consciousness of guilt and desire to escape punish- 
ment evinced following the crime, would all suggest that 
the rape was not the product ofiin irresponsible, diseased 
mind. 

d. Le^^al cfejense. In Jhe stro^pst cases where the 
defendant may have little incentive to pleud guilty, his 
attorney will be forced to make a reur-gLUird at tuck on 
every technical ground possible. In fact, the stranger the 
case* the more likely it will be object to legal attack. 
This follows the old maxim: y If the facts are nut on your 
side, argue the law, and if the law is against you, uruue 
the facts/' 

In rape cases, legal attack will develop as it would in 
any other criminal case. Searches and sei/Lire^ of the 
defendant's person or property will be carefully 
scrutinized. Similarly, any statements that the defendant 
has made will be e?&mined for coercion or failure ro give 
complete and comprehensible const iiuiional warnings. 
Where the identification is based on a photugraphiL: mon- 
tage or lineup, the siiggeslibility of these procedures will 
be attacked. Where physical evidence has K'cn gaihered 
and analysed, the chain of custody will be exumined with 
great care. 

These legal attacks are not unique to rape cases, What 
is important to the hlmg dcpury is that he anticipiite und 
think ahead to potenttal problems so that errnrs can be 
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con-ected and weaknesses be minimised. Simply re- 
spfondmg to the facts andiTOrthe persu^ the 
detective presentini the case will not |iwrantee the filing 
of a strong case, The more questions that the prosecutor 
can raise eariy, the fewer that will be available for the 
defense at trial. The more weaknesses that can be sig- 
nalled to the trial deputy, the more opportunity jhere will 
be to confront them. 

3.2 pr@»flling Intarvitwi 

The most important witness in every rape ease is the 
victim; she is the essential witness without whom there is 
unlikely to be a prpsecution. In light of this central role, 
the question is often raised whether the victim should be 
personally ^interviewed by the prosecutor prior to the 
making of a filing decision. Some pro^cutoi^ insist on 
this procedure, while others never require such an inter- 
view. A third group interviews occasionally in special 
cases where talking to the victim might clarity particular 
aspects of the case,-- 

The decision whether to interview prior to filing is 
seldom made on the merits of such a procedure, but on 
the traditions, resources and structures of the criminal 
justice system in which they occur. In some jurisdictions 
allocation of time or resources are insufficient for the 
prosecutor to interview every victint. He relies on police 
interviews and postpones meeting the victim until she 
testifies at the preliminary hearing or the grand jury. 
Since practices vary; a closer look at the perceived ad- 
vantages and disadvantages of pre -filing interviews is 
required. 

^Advantui^es of pre -filing Infeniews . Prosecutors cited 
a number of advantages of pre-filing interviews. Victim 
interviews provide prosecutors with an opportunity to 
fimily grasp the details of the case and to follow up 
limited written statements with direct questions to the ' 
victim. In addition, they allow the prosecutor to meet the 
victim and learn more about her; what she is like, 
whether she can articulate her .stoiy and is convincing: 
how strong a witness she will be: how much work is 
required to prepare her for trial. Many prosecutors use 
the interview to decide whether the victim is telling the 
truth and really wants to prosecute < For some prosecutors 
the personal interview provides an opportunity to explain 
the judicial process to the victim and reinforce her deci- 
sion to prosecute. Through the interview the prosecutor 
can portray himself as a personal representative of an 
otherwise bureaucratic system, allaying the victim's 
tears and answering her questions. Especially in those 
jurisdictions where the first post filing contact of the 
victim with the criminal justice system is at the prelimi=^ 
nary hearing, prosecutors believe that it is important for 
the victim to be prepared and assured of continued sup- 
port 
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Disadvaniages of pre-filmg intemews, A number of 
dtiad^fitig^ «^fe tlid eittd Many proieeuto^ stated 
; thit^^ time req^ to conduet a pre-filing victim 
intefview is ncrt worth the pmentiy benefits/Iii additiort, 
they questioned whether the victim should be required to 
tall her story several times t%pollce, hospital personnel 
and pro^cutors during a short period of time after the 
rape. It w|s_argued that the value of such an interview 
would per^ffi to ViHually all felony cases, and that sin- 
ogling out sexudivissaults pnly reinforced stereotypes re- 
garding the unf^liabilityof rap^ victims. Finally ^pros- 
ecutors argued that it was better to carefully infonnand 
prepare the victim just before the preliminary hearing or 
trial* rather than before the cassis even filed. 

Resolving the debate. The pre-filing interview can 
serve several valuable pu^oscB, but these purposes may 
be accomplished in other ways. The screening of crimi- 
nal cases may. not require an interview if the police 
adequately perform this function, Suppon and informa- 
tion can be provided to the victim by trained and sensi- 
tive police personnel or victim advocates. The interview 
tends to ^inforce the notion that the rape victim is 
someone whose veracity is hiherently suspect. In addi- 
tion* an interview at this stage may be complicated by the 
cgntradictdry goals of reinforcing the victim and testing 
her cfedibiliiy, 

" Where the fact siruation seems atypical, or the victim 
may require special attention, a pre-filing interview 
seems appropriate. The police or victim advocate might 
suggest the need for an interview in a particular case. 
However, the requirement of universal pre-filing inter- 
views in rape cases when they are hot required for other 
felonies should be carefully reexamined. If the needs of 
the victim and the prosecutor can be served in other 
ways, the prosecutor should seriously question this ex- 
penditure. 

3.3 Pre-filing Polygraph Exsminations 

g^seeutors were surveyed regarding their use of 
polygraphs as a pre-filing screening mechanism. While 
most respondents acjcnowledge that it might be a useful 
tool for the police and that their police departments used 
the device, there was a range of responses with regard to 
their use of the polygraph, While one prosecutor con- 
sidered it "the next step up from the Ouija board/* 
others used it in up to 30 to 40 percent of their cases. 

Those prosecutors who used the polygraph cited two 
primary purposes. Fir^t, it allows them to decide who is 
teinng the truth in difficult cases. While respondents 
hoped that the defendant would agree to a polygraph test, 
in close cases they frequently request that victims submit 
to polygraph examinations prior to any filing decision. 
Close cases include those in which the victim is a prosii^ 
tute» the victim and the defendant had known each other 



prior to the rape, or the victini had voluntarily accdm? 
paniedihe defendant to the ioif^4)f the erime. S^nlr 
miny prosecutoii ysid the^polygmph to **test tiie wiir* 
- of the victimv A victim who agPi^s to take the list is 
belie ved to be willing to have her itoiy conflraed and to 
proceed with prosecution. The unstated corollary, of 
course, is that the victim who reftises ia eif her not -telling 
the truth or does not want to prosecute with sufflcieht 
resol've. This victim might tieconiidir pfoseeution wh^ 
the case is ready for friai;. 

There is signifitant debate about the reliability of the 
polygraph as an indicator of truthfulness. A recent House 
Comrnittee on Government Operations repbrt concluded 
that the reliability of the polygraph had not been estab- 
lished and that ii should nOt be used by the federal 
government,-^ Ttere Ire additional questions about the 
reliability of the polygraph in these types of cases. 
Where consent i§ a key issue, and t^e defendant believed 
the victim consfnted, the polygnph could suggest that 
both panies are telling the truth. This dilemma would not 
resolve the legal issues though it would seriously damage 
the state's case. The prosecutors who were surveyed 
displayed their own lack of confidenee in the polygraph 
when thiy were asked if they supported the admission of 
test results at^triaL The overwhelming majority of the 
respondents i including those who used polygraphs for 
pre-trial screening, opposed its admissibility. 

Use of the polygraph also has signiflcant indirect im- 
pacts on the criminal justice system. Victims who take 
the polygraph examination and pass it provide pros- 
ecutors with an incentive to vigorously prosecute the 
c^se and resist extensive plea bargaining, A successful 
pplygraph examination of the victim can be used to 
persuade the defendant and his attorney that a plea of 
guilty is appropriate. On the other hand, the act of 
requesting such a test is stijl another symbolic suggestion 
to the victim that sh^ is not believed. Her f^usal to take 
the examination may only reflect her reaction to the 
consistent doUbt expressed by the criminal justice system 
^nd not in any way mean that she is fabricating her 
account or is ambivalent about prosecution. Further- 
more, prosecutor reliance on the polygraph may suggest 
an unwillingness to make difficult decisions. The pros- 
ecutor must base his decision whether or not to file a case 
on his assessment of the sufficiency of the evidence; a 
polygraph cannot tell the prosecutor how strong his case 
is. Victim^ refusal to take a polygraph examination or 
inconclusive results may merely provide ihe prosecutor 
with an excuse to decline the case. 

If the victim is to be asked to take a polygraph e.xami- 
nation, the manner in whioh the request is made can be 
very important. The response of many victims to such a 
request reflects the approach of the prosecutor rather than 
the victim's opiniofi of the te*^t itself. If the prosectitor 
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can ixplain the purposi of tht lest with undersianding, 
itmntt is likely thit viftirn will be wiHini to partici^ 
pate. 

l%ere is ncr togical i^son to use the polygraph in tte 
scniening of rape cases any more frequently than in the 
serening of crther cases. Given the present uncertainly 
concerning its reliability and its po^ntially naptive im- 
pact on the attitude of the victim, its use should be^ 
limited *to cases where there are obvious factual dis- 
crepancies in the victim's siatemehis or the defendant is 
willing io submit to a stipulated test, 

3,4 Tb# Filing Deeisien 

After accumulating the information and impressions 
suggested in the preceding pages as Necessary prerequi- 
sites toJlu||, the prosecutor is still left with a qualitative 
judgmeniwhether the information justifiei the charging 
of a crin^. The prosecutor must exercise his discretion 
and d^i^ whether the case^ even in its strohpst pos- 
ture, should be filed. 

As a preliminary matter, the pFOsecutor must remain 
confident that a crime has been committed and that the 
defefidant ,is the coirect person to charge. If the pros- 
ecutor has significant doubts about whether a crime has 
even been committed or the police have identified the 
right personvthen he should not file the charges. This 
decision, however, begs the difficult question of how 
confident the prosecutor must be in his case before he 
should proceed. For example, if all evidence points to 
the defendant, but the prosecutor i% unsure, should the 
case be filed to enable the jury to make the ultimate 
i decision? If the prosecutor finds the defendant's story 
regarding the consensual nature of the intercourse plaus^ 
able and believable, though he cannot be sure, should the 
case be filed? Some jurisdictions havf the luxury of 
sending this type of difficult case to the grand jury. 
While, to be sure, the grand jury's decision may be 
inflljenced by the prosecutor's presentation, a general 
and even-handid presentation of all the evidence may act 
to shift the screening burden onto the grand jury. In the 
past, police skepticism acred as an overefficient screen of 
difficult cases; rarely would the prosecutor receive a rape 
case for filing where, for exarhple, consent was a viable 
defense. As the police become more sensitised to vic- 
tims, as new personnel assume investigative' functions, 
as the rape law changes and as publicity*about rape 
encourages victims to report, the prosecutor will see a 
greater volume and variety of cases than ever before. 

.The prosecutor must aIso*consider the chances of suc^ . 
cess later at trial. Even if^he believes the victim and is 
confident of the defendant's guilt, he must make the 
practical judgment regardinii the likelihood of success = A 
majority of the prosecutors mdicuted that a nipc case 
should be filed if a prima facie case can he estnHlished 
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and there is a **reasonabIe possibility" of a conviction. 
Any higl^r siandird would be diflSculi to support: Air 
though it might re^ll jn ft higher conviction percentage^ 
it would lekd to ^w fiiings and, thus, denibnstiite a very 
cpnser^ative attitude toward ra^. 

Prosecutors generally cited three Important variables 
tlmt must be considered, reprdlesi of the itrangth or 
weakness of the ease, PmU theii is the defendaitt. If the 
defendant is darned to be particularly danprous to the 
community by vti^ue of past crimes o^ the quality of 
the case under consideration, filing would b# justifled 
evfen VbHth a low probability of success. Where, however, 
the defendant has no previous recoil and the case is 
iparginal in seriousness and difficult to prove, there is 
less incentive to proc^d. A second variable is the vic- 
tim. When the victim is unwilling to proceed or the 
emotional trauma of the trial would be a danjer to her, 
. pmsecutors have somftimes not filed cases which were 
strong and had a high probability of conviction. Fur- 
thermori, where the infomied victim wanted io proceed 
even^hough the possibility of conviction was low, tfke 
prosecutor often filed cases which would not have been 
filed with a less aggressive victim, A third variable often 
cited is the nature of the crime itself. Rapes of public 
notoriety, such as gang rapes or rapes that have received 
significant publicity, are often prosecuted regardless of 
their chance of success. The trial acts as a public airing; 
any other response by the prosecutor would be politically 
unwise. 

These considerations ultimately raise important policy 
questions that can only be resolved at the policy making 
level. The filing deputy must have a fimi understanding 
of his office's position with regard to rape in order to 
make basic filing judgments; if this policy is not clear, 
then he should request its articulation. Rape cases neces- 
si^te a special commitment to victims, and prosecution 
^cflfinot be easily ^veloped or implemented on a Cise> 
by-case basLs^Thus, any review of the prosecutor's re- 
sponse to thi^crime requires a basic evaluation of office 
policy regarding filing.*^ ' 

Declining fhe case. There undoubtedly will -be cases 
that cannot be filed though the prosecutor believes that 
the victim has been sexually assaulted. These cases may 
have evidentiary or witness problems that clearly indi- 
cate that there is no reasonable possibility of conviction. 
In this event, the prosecutor should irtform the victim of 
the decisioti an^explain its rationale. Infomiing the 
victim may bya very difficult task; it Is often avoided or 
delegated. tK| prosecutor should realize that his expla- 
nations may reinforce the doubt or guilt already fell by 
the victim. She may #^Dnder why she even bothered to 
report the crime and may feel frustration and anger to- 
ward the prosecutor and the criminal justice system. A 
thoughtfu? and sensitive eKplanation of why the case will 
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nrt be fil«d may mmm the victim in resolving her fcel- 
-Tfipr ^ T^Wi e rt^ mifht idisei^^th tht vtertm the 
ayailabilit)^ of cQunsiliii| services in the community, not 
to sugpst that ihers is something wrong with her, but to 
aeknowledge that she must be going through a difflcult 
Ofdeil. If theri has b^n a victim advocate already in^ 
voWed with th€ case, the advocate's advice and a^His-' 
tance should be solicited. 

33 Documentotion mt the Filing Pr^ctss 

- In the cpurst of the filing process, tte prosecutdr will 
have made a number of decisions and observations about 
the case, -Since it is unlikety in most jurisdiction?* that the 
filing prosecutor will be assigned lathe case for trial, it \s 
very important that he record and transmit his impres- 
sions to the trial atiomey. While prosecutors demand 
clarity and legibility from police and medical reports, 
there are usually few standardized forms or checklists for 
prosecutors to pass on information among themsejves. 
Usuaiiy the transfer is done informally; but with shifts of 
personnel^ lapses of memory, and the crush of time, it 
seems likely that information gathered during tiie filing 
process will be lost to the trier of fuct. 



To insure that filing d^isions art mads coniistently, 
with referenca to ihe mam faetofs^^Afrfros^tor cmdd 
use a standardized filing fonnat. At th§ end of t&s 
chapter is a checklist for the filing of mnud mmdt casis 
that could b« adapted to individual Jurisdictioni. It pro* 
vides( both a vehicle for coEnmunication among pros^ 
ecutoh and a standard for the considermtidn ^f 'i^pe 
Gases, ; 

3*6 Ceiicluiion 

The filing of rape cases requires a basic ability to 
analyze facts and law as well as thp ima^nation to 
picture the unfolding of a case during an eventual trial. 
These are skills that the trained and experienced pros- 
ecutor should have acquired. In addition, howe\^r, filing 
incorpordtes policies and attitudes which in rape cases 
can particularly important. Filing must reflect an^ ag- 
gressive posture towani rape and a belief that this crin^ 
justifies the taking of risks, and a commitment of re- 
sources. This philosophy can be articulated by policy 
makers, but it must be implemented by every deputy who 
will decide whether a rape case should be filed. 
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Smt\md\ SiTiuns' ' . Jounuil .Sf *J ( jiimhif) . pp 

L^H 1.^9; ] iidL'Us/ M.irLink»j\>.si| and /sLimutt Pfs^h\|ske. Si'ii!in,t| 
Sulifiji, A Sifiipj« Deym lor ilieir Deteniiinaiion \Jiiutt\ui uf ton'ti- 



sU Miidinne. L3 {October December, 1966), pp. 13^33; Joseph C. 
Rupp, Sperm Survival and Pr^iatic Acid Phosphatase Activity in 
Victims of Sexual Assault", JouwQi of Forensic Science 14 (April, 
1969L pp, 177=^!H3; Arthur F, Schiff, Modification of the Berg Acid 
Phosphatase TeM", Journal of Forensic Sciences^ 14 (1969), pp. 
53H-544: Jack H= McCubbin, and Dai if I E. Scott. '^Managenieni of 
Alleged Sexual Assault, Te.xo^ Medicine. 69 (September, 1973), pp. 
59=64. 

^ Bnjce ^^Qod^i^g^ "E^pefJ Testimony", a videotape presentation 
of Sexual Assault Seminar, held in Ventura^ California, November 14, 
1975. A four^part videotape series with written supplemental material 
is available through the Califomta District Attorneys' Association, 923 
12£b Street, Suiie 300, Sacramento, Califomia, 

^ Again, there is a great deal of technical literature regarding the 
typing ol seminal fluid and saliva by use of blood groupings. S^; 
Milton Hclpcm, and Alexander Wiener, "Grouping of Semen in Cases 
of Rape". FerfilifY and SterilHy. 12 (1961). pp. 55!^5J3- Cecil 
H eider, ''Physical Evidence" . a videotape presentation Of a Sexual 
A^sault Seminar Held in Ventura, California. November 14, 1975 
(F(K)tnoic number 7) = 

See dKCUNsion in Forrthle Hupe; An Analysis of Le^al Issues^ 
mffa. Chapter il. * 

" The 40 prosecutors surveyed as part of this project had difflojlty 
e.stimating the freiiuency of various types of defenses. It appeared to be 
the eonsensus, however, (hat over 90 percent of all defenses involved 
\ssuQs of identity or consent and that they were rou|hly equal in 
trcquenuy 

.Sec Fiiii fhie Rtipc A NatUmol Survey of the Response by Pros- 
('(Ufnrs, irifra, pp <S2-64 
Ibid, pp M 66 

' ' Committee of Ooscrnmen! Operations, "The Use of Polygr^hs 
aiul Siiuilai Deucus h> l-edera| Agencies ', H.R Rep No. 94^795, 
94th Cungre^.s, 2nd Scssiun (1976; . 



19 



31 



^ l^'^^i ipwiyii ii^iilbttS^ prtiirai^^ pfDNiw»r. tn^emnent antf Criminal juMlce, Uw Enforeencfti Asiiflaiec Ad^ 

iive md PoHty l$m&i publt^td by the National InMitutc of Luw , / ^ 



20 

Q O 



ERIC 



/ 



APPINDIX TO CHAPTIR 3 
PIUNG CHiCKUST 



Victim's name 
D0m6»V% namt 
6ttt of ofFinie 

Ditt of pfos«cutor presentation 
Nme of pmi^tor 

1. lutpm^ts 
— fl. Victim 

— b. Pitfol Officer 

Res Gestie witness 

Deftndaiit 
— €. Victim advocate ^ 

Tramactional witne^ie^ 
—g. Other wimesscs 

2. Repons 

— Initial report form 
— fe. Follow* up report** 
— Q. Medical e^aniinaiion 

Forensic icstji 
— e= Evidence sheet (Physicyl 

evidence) 
— f, Cover sheet (names and 

aUdreh?»es of ult witnesNcsi 
g. Copy of an> search warrants 
=h= Dcfendsffli iUeniitieuiion 

infomialiun 
— i. Rap sheets 

=j Line-up identihcuiion tomr* 
— k. Advisil of righls Inmis 
—1 Other reports 

3. Physical evidence 

=a. Clothing o( victim 
— Cloihing of defend unt 
— c Diagrani of crime scene 
=d. PhoiO|iruph of crime scene 
--e. Phofoii rijph of victim injur it"^ 
=t Other physicul evidence 

Case Analysis 

A IniercourM* 

— L Medical cvjdcnwc » 

=2. Foren'sit test'* 

— 3 Detendant sialcmcni 

=^ Victim stufcment 
B, Identity 

= 1 Photo montage 



^2. Lin^p ■ ^ 

—3. te^atri itnetMK 

Phystcg] evideriei 
^5. OAer wimesifs 
— 6. OAi^ evidence 
C. Fprcet Lack Cons^t 
L V ictim* s itatem^t 
Commits ^2. DefCTdMt's staiement 

—3. Wei^ns 
. Evidence of inju^ 
^S. Evidtiict of emoiioiia} tfauma 
Tom or soiled clothing 
Circumstances of can 
Odier evidence 



2. 



Caat Evsliuttoii 

1 . Straigth of the case 

Victim's credibility 
b. Gorroborating evidence 
Legal problems 
is t|ie de^dant 
Criminal re^rd 

b. Suspect in other criities 

c. Dmgemusness 
Seriousness of the crime 

a. Injuries f 

b. Threats 

c. Victim reaction 
Victim's attitude 

WilUng to testify 
h. Anxious to proceed 
Probability of winning at trial 
a. Percentage 
h. 

Major weuknesses at trial 

h. 

Major strengths at trial 



Victim Support 

n I . Victim advoCiitc 

n 2. Informaiion provided to victim 

ri .V Retcrrals 

Notes to Prelini Deputy 
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Notes to Trial Deputy 
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CHAPTIR 4. PRILIMINARY HiARINGS AND ORANb JURIES 



manner in which probable cuusa is established in 
flony cases ean have a subsluntiul impact on the de- 
vclopmem and ultimately the outcome ol'the cu**e/This is » 
especially tri^ in rape canes where the deiermlnution ojr 
probable cause often crueUy exposes u vulnerable t\A 
victim to the processes of criminal justice. The extent lo 
which the victim understands the pre-trial procedure, 
whether she is prepared to testify under what may he 
adverse circumstances, and whether she is debriefed foN 
lowing her experience, may all ulYect not only the t|ual ity 
of her testimony* but whether she will continue to cooper- 
ate with the prosecMtor at alL Thus it is important to 
review the various nicans lo cstuhlish prohnblu ciiuse in 
rape cases and to suggysi how they can he utili/ed to ihc 
prosecutor's advantage. 

Procedures for establishing probJbIc cause m tclony 
cases vary throughout the country. Most jurisdiciic^ns 
require that an advcrsarv proceeding, often culled the 
. ^^preliminary hearing** or the '*prohublc cuusc hearing ^ 
he held in a court ot liniited jurisJiciion. Here the stuie 
presents its case in a skclclu! Ibnii and CiilN a niifiiniuni 
number ot witnesses who arc sLibJeci to crt)ss- 
examination. In 'rape cases, ihe victim is usuiilK ifie 
state's only witness, ahd her cross eximimunon \s iitten 
extensive and abusixe Other iLirisJiciion^ do fioi rcijinre 
an adversary proceeding. Otien hcar^av admissible aiul 
the victifti is ntu required ic) IcsmIn An invcstiyatniLi 
detective, tor exaiiiplc, inav teslils belorc a niagisffaie 
and report what the victim told hini about theci iine. Man> 
jurisdictions have available a grand juiy vvhere the vietiiii 
or detective can icstttv vvithrni! Ixniil: suhjce! to eross- 
exaniinatK^n. Still others file tclonv cases dueetlv into ihc 
trial court wiihout a tonnali/cil preliniinarv licanni:: an 
atfidavit sworn tc» by the hiinu t.le.piitv , torexanipie. when 
reviewed by a jutlge will suKiee to csiablish prnbable 
cause. Other jurisdictions cnipio) a ciiiiihinaiion ol ihcsc 
practices with significant* discteiinn rcstini' m the pros 
ecutonto decide how to establish probable cause. r[u>u.uh 
preliminary hearings have eonie under seruiinv reccntU r 
it is unlikely that a due process stafulard will presLrihe a 
single method to deternime probable cause 

4 J The Prelirnintiry Hearing 

In those states which require adversjMal p^gjuniiiatv 
hearmgs, the heuring is often an tncxplKable aiul truu- 
matiy ,e vpcncnce for trie ^uiini VV hile tlie ^ithiji mas 
have >»urtie mgdia tamdianty wuh I lie lorw ut a iriai, it 
would be unlikely that she could anticipate the reahlv ot 



the.prelinu'nary hearing. Especially m arhun cguri rooms, 
the preliminary hearings for rape cases appear in a calen- 
dar inixed with hearings for other felonies and even 
misdemeanors. The courtroom and halls are often 
crowded with witnesses* defendants, relatives or court- 
house ^'regulars" who have come to participate in or 
Ojbserve hearings which involve drugs, robtsery, homicide 
and the like. /The courtroom itself reHecis the hureaucnitic 
needs ot the participants. The judge has a lengthy eal^dar 
to complete, as do the prosecutors. The defense uttot^ieys 
impatiently await their turn: once they huve an opportu- 
nity to speaks they do not like to relinquish it. The heed to 
process cases otien cieutcs a tension in the courtrooni that 
can be heuid in the tone of the judge and attorneys. 
Witnesses are often riidel) instructed to step up, sit down, 
speak up. answer the question. The victim is often called 
li) the witness stand v^ithoui having met the pnisecutor 
who will be asking her questions, withcuit having lieen 
piepured for her cross-examination, and without having 
seen the defendant since the moment of the rape. The 

IcircunistarK'es, wliile routine to the professionals, must 
seem chaotic lo the parlies. *^ 
With stiinc exceptions, prosecutors who were inter- 
viewed iiHlieaicd that they did little preparation lor the 
preliminars heariiigs. I Siially a stack of tiles containing a 
range of charges wusli^t! w ith the prosecutor a da) or two 
betTiie the heariML: At best, the prosecutor reads through 
tiic files and notes the naiLire^of the crimes, the necessary 
elements, the general factual patterns and the issues which 
need to be explored at the bearing. Rarely are ilie wittieh- 
ses pcrsjMialls contacted or preparctl in ans vvay prior to 
the hearing. At the tinie ihc case is called, perhaps hours 
after the v ietim has arriv ed at I lie courthouse, she is told to 
t.ike the witjiess sidiul Slie is uUminisiered the oath arid 
tiien ucneralh tells the storv of fier rape. She makes an 
in-cotiri identification of the defendant and then is cross- 
examined by the defense aiiorncy. The cross cxammation 
is nffcii a protrueled and brutal experience: if is unc|i>ar 
how recent evidentiary exclusions with elaborate trial 
etuiii procedures restrain (.letense attomess intent on 
htimiliaiing the v ictirri The defense all(\mey maynise the 
prclimmai v hearing i^s a discovery tool and explore many 
issues in a random fashion. He may also use the heanny to 
mtimidaie the vjclim, giving her a luste, he believes, of 
w hat she will expcricfKc if she goes through with rhe trial 
I veil I lie leas! xpci iciicetl tii.il altomcv niuv respond lo 
stere«Hvpe** ot nipe cases arHj aiiempt, with more or less 
siibilciv . ii» impuL'n the character of the crimplai riant 
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^•nft hMi^J^^ ha is 

sadsfled thaV thi of probable cau^ 

b^ti^^ Thb ca^ Is then eilhertound pvar to the 
tiial court or cantinued for a period of time for plea 
n^gdiiitioni. &iee tha haaring ts flnished, the defendant 
ai^ hii Woriiey.lfavi the opurtioom while the judge and 
the pmfecutor hurriedly proc^d to their next case. Rarely 
IS tteii m opportwtty for the protacutor to di^us^ with 
the viettm what has just happened. 

Purposes of the preliminary hearing. Prosecutors were 
asked what they hoped to thieve at the preliminat^ 
heart ng> The range of responses fell into two distinct 
categories which suggested fundannentally different par- 
spectives on the process.^ Many prosecutors considered 
the preliminary hearing an oppon^unity for the stute tp test 
and evaluate its case. The prosecutor can ob^rve the 
i^ietini respqnd to his questions and to cro^-exami nation 
by defense aiiomcy. The victim's ability to articulate 
the events, of the rape, recall specific details andcpnirol 
her ernpt ions under reulisiic condliionH are centrul to the 
prosecuipr's assess me ht of his case; 

Most prosecutors who considered the preliminary hear^ 
ingas a test of their case did not believg that preparation of 
the victim was required. If the case was fundamental ly 
sound, it would stand on its own at this point. Pre trial 
pre^T^tion ai^ a later potni would i^erfe to smooth out 
rough edges. If the case was not stmng* the hearing 
providedanopportunity to screen it put of the system prior 
to trial and with little investment of resources. One 
prosecutor comme^nted that he wanted to reniain physi= 
caliy and emotionully distant from the victim lesr the 
victim feel dependent upon him. The prosecutor could 
thus be more objective in hisevuluulion of the cuse and the 
complainant*s testimony would be given under more 
**realistic'' conditions. i i 

For these prosecutors the preliminary hearing served a 
critical screening functinn. It was anticipated that many 
cases would reach the preliminary heuFing only to he 
reduced or dismissed shortly thereafter. The joh of the 
experienced prosecutor at the preliminary hearing wus tu 
make a judgement as to which cuses deserved tu go any 
turther. 

A much different perspective on the preliminary htar^^ 
ing wa^ voiced by many prosecutors who did no! see the 
hearing as a test of their case. To them the preliminary 
hearing was a necessary evil whose purpose was lo fulhU 
technical legal requiremeits. Perhaps, they argued, it was 
valuable to the prosecutor in those very rare siiuations 
where the victim would later he unavaiUihle at trial, tor her 
preliminary hearing tesiimony could be used in her place 
General ly, however, these prosecutors believed that little 
could be achieved and much could he jeapordi/ed at the 
preliminurv heanng, They argued lhai ifihecase had hc^n 
properly screened at filing, there was little putpose to the 



htarrng; itdidno'morethanrevMialde^^^ to the 

defense^ while quite possibly upiettihg the alienatif% thi 
viqtim. At best, some indications of the defense strategy 
could be gleaned, but this result w^s not worth the risk. 

To minimize the risks of victim itfelTittDi^i, SOTneTJPps* 
ecutor^ attenripted to contact the victim prior to the nea^ 
ing. A p€^onaI relationship might be established while 
\ht prosecutor ar^ viclim di^i^ied qut^ioni 4hat vvoidd 
be asked at the hearing. A victim advocate could be 
present if the prosecutor and the victim required extensive 
preparalipni the advocate might later fit with the vlgtini 
while she waited for her case, to be called. To th^se 
prosecutors, the hearing^^ itself was routine^ forptobable 
cause was rarely an issue. The goal of the hearing was to 
minimize both case and exposure, while stiU fulfilling the 
iepi nequirements to establish probable cause. 

Advantages an J Jimdvantf^ges of the preiiminah' hear- 
In jurisdictions requiring prtliniinary hearings the 
prosecutor should consider strategies to maximize the 
potential advantages and minimize the potential di sad van- 
.tages of such hearings. In other jurisdictionr where the 
prosecutor has discretion whether or not to hold prelimi- 
nary hearings, a consideratioh of advantages and disad- 
vantages, can assist him in exercising this discretion, 

The preliminary hearing poses^ jjeverai dangers to the 
staters case by exposing it at its weakest moment. The 
result may be to create a record that will endanger the case 
at trial and to deter the victim from further involvement 
with the prosecution, Theiie dangers must be recognizeij 
and compensated for by the jirdsecutdr- 

In' most jurisdictions the preliminary hearjog is re- 
corded and a transcript of the proceedrngs is available to 
counsel for both victim and detendant prior to triuL Sonrie 
Jurisdictions do no! record the preliminary hearing and 
only the noies of the parties are available for later refer- 
ence. Still other jurisdictions allow recording when, for 
example, the defense attomey hires a court reporter be^ 
Cause a pending civil action is intertwined with thecrlmi- 
nal case. 

A record may bo useful to the defense, rfee state'si 
position, al least as it is represented by the vH;iim's 
testimony* is ''pinned down" in the record. Later at trial, 
the victim can be subject to cross examination by hSf prior 
. inconsisterii statements or "misstatements'' recorded at, 
the hearing. Any experienced uttomey can attest to the 
po^er pf a transcript from a previous hearing or dep- 
osition for purposes of impeachment. It would be an ex- 
ceptional case when even the best witness cannot be 

- i . . . 

cross-examined by prior statements, and the rape victim is 
likely to be a particularly vulnerable wiir^ss. ToJhe 
extent that the victim testifies without preparation, the 
chances of her creating a record for her own impeachment 
increase driimatically Her inability to remember details 
because she has not read her statements, her reluctance to 
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be specific becauHC she does not uriderstand the puipo^ of 
the h^rirtg, itfrnmausnesi bteause she does nm liM to 
talk aboui rape in a crowded courtroom, all accrue to the 
adv|iicage of the defense. 

The preliminary hearing may also threaten the victim's 
commitment to prosecution. The cross-examination may 
be quite brutal and diHturbing to the victim. She may lose 
faith in the prosecutor for failinglo warn her or protect her 
at the hearing. Unfortunately, at the time of the hearing 
the prosecutor is often overworked and-concenied primar- 
ily with presenting a series of legally sufficient cases. The 
* prosecutor m«iy be a different at!0%iey from the one who 
filed the caWe or who will later It and, thus4|||^ 
commitmeni and stake in its offfcome may be quite 
limiieo. Without a previously g^fclished relationship 
. with trte victini and regardless of good intentions, he will 
inevitaBly appear unconcemed, bureaucratically oriented, 
perhaps' even nervous and harrassed. The victim cun 
hardly feel reinforced in her decision to prosecute when 
ihe yiiorney to whom she. has turned is invpersonal and 
outwardly unconcemed. The general setting of the pre- 
. limjnary hearing cun also be disturbing to the victim. It is 
quite unrealisfic to expect a vjctim to sit comfortably 
among strangers as she awaits her public depiction of a 
sexual encounter. All of these factors may not only 
influence her abiUiy to tesiijy, but affect her resolve to 
proceed further, as well. 

On the other hand, the preliminary hearing may provide 
several opportunities for the prosecutor to strengthen his 
case. First, the prosecutor will incviiably learn something 
about the case simply because he has spent some time with 
it and has observed its public presentation The prosecutor 
can signal to the trial attomey what areas require further 
investigation and how the \ictiin can be better prepared 
for trial. For example, the victini may have particular 
problems describing the details of the sexuul act; the 
prelinunary hearing deputy could alen the trial attorney so 
that he could approach the problerii prior tr> iriul. 

Second, the prosecutor may discover hints of the de- 
fense strategy. Though it is unlikely that the detense 
attornev will have deeided upon a definitive si rate gv by 
the time of the prelim mars he a ring, questions in cross- 
exumination may reveal what ilic detense attorney per- 
ceives to he the weaknesses ol the state's case. Particular 
attention to this aspect of the case mav help the trial 
prosecutor anticipate defense trial siraiegies Even where 
there will be a written transcript for the trial attorney s 
.use, tone, emphasis and even suhtle comniuntcaiion be 
i^een ihedctendant and his attornev could supplement the 
text; 

Third, the pro sec Lit or can gat her infc^rmaiHm aboui the 
detcndant that may he valuable tor the trial aitoniey 
While It IS unlikely thai the dctenclant will icsfily ai the 
preliminary hearing, the prosecufor may be nble to assess 
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the type of impression the defendint will make to a juiy at 
triar It may be tmpongm, for i^mple, that the trial 
attomay be aware that the defendant has changed his 
appearance or, that his demeanor is abusive^ sympathetic 
or unattractive. 

Fourth, not only will the prosecutor see tha victim on 
ih^.witness stands but the vlgtim will have an opportunity 
to gain ^ potentially instructive and valuable experience, 
IfthiX^ictim tspi^perly prepared in advance and oonsulted 
afterward, the prosacutor may find that the eourt experi- 
ence will boost her cdnfldence and allay her fears, 

Preliminary hearings md plea bargQining. Probably 
the most important institutional impact of the preliminary 
hearing is that it facilitates plea bargaining. As a result of 
the exposure of the state*s case, both the prosecutor and 
the defense atiopi^ know more precisely where they 
stand. Varioug^etails have been revealad for the first 
time, the v^im has actually testified for the record, and 
the whole case assumes a tangibility that cannot be imag- 
ined from written reports. 
The significance of this new infoirnation and these 
. impressions varies. The defendant, for exattiple, may be 
struck by the reality of his predicament, especially if he 
has been out of jail explaining to his frierKls and family 
that there is no le|itimacy to the charges. His nonchalance 
or skepticism about the victim may be shaken when he 
actually sees her testify and hears the judge pronounce that 
probable cause has been established. In contrast, a poov 
presentation of the case may give the defendant the 
impression that the case against him is weak; he may 
become more confident and reject plea negoiiaiions. If the 
case is presented well but is inherently weak, confidence 
on the part of the defendant may be justified, If, on the 
other hand, a poor pnesentaiion of the case reflects in- 
adequate preparation, the defendant mdy have an unrealis- 
tic sense of his positiofi. 

Since the key to plea bargaining is a commonly shared 
core of information, the public exposure of the case 
through the preliminary hearing will enhance plea discus= 
si on. WhaUj^I parties must assess is to what extent the 
prescntatiol relftcis the exigencies of the hearing and to 
what extenf it reflects the potential of the case for triaL 
Arguably, the more prepared the stale is, the more the 
hearing wiM approximate the iriaL Well prepared prelimi- 
nary hearings should thu?, lead to more accurate assess- 
ments of the relal^ve bargaimng positions. 

Maximizing gains and minimizing lusses. Where pre- 
hniinary hearing^ are inevitable, it is logical that the 
prosecutor pbrThis strategy in advance Jo maximize 
possible gaifls and minimize losses. On balance, the latter 
is his prinwy ccTncem, The possibility of getting signiflc- 
unt ben^from the hearing seems lobe ouiwcighed by the 
pntc^lul for dunuiging the case. If Hling represents a finn 
decision in proceed toward a conviction for rape, then 
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Uttl e ^ b a prelifnir»ry hairing. If this 

^d^^^&^^^nn^i in hairing, the 
pioaicutor risks d^mo^tig a patantially g^sd case in the 
pio^ss of evaluating it. 

With itprd to the vietini's pirfonnance and attitudes, 
si^erd t^niqtiei can be used to minimi^ risk. Pint, the 
viertm must understand the pu^se of thi prilirninary 
iMrini. It sbodd be e^t that wMIe this is not a trial , it is 
aA important ppiliminary step to il^ trial or the resolution 
of the case by a negotiated plea. The victim should be 
informed rtallstieaily about tte nature of the hearing, the 
sequence of events, what will be expected of her and the 
importance of her cooperdtion. The prosecutor who con- . 
ducts the pniimin^ hearing should inti^uce himself to 
the victim, especially if he js the fiiit prose^^r she ha3 
met or is one different from the filing pro^utor. The 
victim may not even know what a prostcuyigtii^ what his 
role is vis-a-vis her intejests, and what she can expect 
from him. The vei^ actpf introduction may suggest that ^ 
someone is concerned arid personally involved in the case, 
even if this introduction is wedded with a disclaimer 
regarding the role of the prosecutor as a private coun^L 
Furthermore, after the hearing, the victim^s experience 
should be reviewed with her. She should be thanked for 
her participation, reinforced about what she did well and 
alerted to what will hi]ve to be worked on before she is 
ready for the trial. Ideally, the victim should be involved 
in the process so that the preliminary hearing is not, like 
the rape, some mysterious event inflicted upon her. She 
should b€ encouraged to express her opinions about the 
experience so that the prosecutor can deal directly with her 
fears and misconceptions. 

Victim advocates (to be discusHed in Chapter IX) may 
be particularly helpful to both victims and prosecutors 
with regard to preliminary hearings. Advocates who are 
trained to understand the nature of the criminal process 
and the special needs of rape victims can work with the 
prosecutor to prepare the victim for her testimony. In 
addition, the advocate can insure that the victim is aware 
of the time and date of the hearing and can even help with 
the victim's transportation. Finally, the advocate can stay 
with the victim at the counhouse while she awaits her 
testimony, and can be with the victim after the hearing to 
discuss what transpired. Thib is especial!y important, for 
on the day of the hearing the prosecutor may be unable to 
spend considerable time with any indivi^dual victim. 

The prosecutor must also prepare him self for the pre- 
liminary hearing. He should know enough about the case 
so that he can quickly and efficiently establish probable 
cause. Fumbling through the file during the hearing to find 
basic facts of the case nuiy not only be embarrassing to the 
aitomey, but suggest to both the victim and the defendant 



that the prosecutor's office either does not take this ease 
sirfoiAfy of that it is ihcorhpiterttr^TO tibvldttiff tis^ 
dound to the disadvantap of the prosecutor during plea 
negotiations and trial. 

The prosecutor should afuldp@te| and be pre^red to act 
aggfesiively toward » ah abusive defei^e counseL The 
message should be quite clear to both the defendant and 
the victim that the prosecutor wUl not tdemte any insinua* 
lions, accusations or other attacks upon the state's wit* 
ness. If possible, the prosecutor ihotdd attempt to limit 
cross^^tamlnation and protect the victim. This ean be 
done in several ways. First, a direct examtiration which isi. 
short and to the point dlscouragei extensive cross-- 
examination. Furtherradrei tto tone of a precise direct will 
make a far-reaching cross-examination s^m longer than 
it ^tuaily is. Second, the pmsecutor must Be prepared to 
raise objections and even have available a w ell- ^ 
documented motion in limine or short memorandunr of 
stating tl^ limited pu^se of the hearing^nd the 
irrelevancy of much defense questioning. Thirds the pros- 
ecutor should be prepared to appeal to the judge in regard 
to the defendant's waste , of valuable time and arguably 
insulting tone. Since the puipose of the hearing Is an 
inquiry i nto probable cause and not a trial on the issues or a 
discovery hearing* much of the defense attomey's inquiry 
may be beyond the scope of the direct examination and tlfc 
puipose of the hearing. If the prosecutor can reach the 
judge*s inevitable concern for court efficiency, the pros- 
ecutor may help develop a courtroom tone that will not 
tolerate a fishing expedition attempted by the defense 
attorney. Any strategy to limit cross-examination will 
require a sensitive understanding of the judge and how he 
can be j^muaded. At the very least, prosecutor tactics 
should allow the victim an opportunity to catch her breath 
withah'ey^tO thfe^ f^tbfd thatis beiHg incessantly cngated/ - ^ 

In a few jurisdictions special consideration is given to 
victims of sexual assaults in the scheduling and presenta- 
tion of preliminary hearings. Special calendars have been 
created on which only sexual assault cases are heard. 
These calendars are often less crowded than normal felony 
dockets and victims and witnesses will often voluntarily 
remain outside the court until their cases are called. The 
prosecutors who present an entire calendar of such cases 
are often better prepared to deal with the special problems 
that they pose.' In some jurisdictions, at least where the 
victims are children, the preliminary heifring is heard on 
the record but in the judge's cham^rs. This obviously 
relieves a certain amount of pressure from the victim, 
though the hearing itself may not be a realistic rehearsal 
for the trial. ^ Prosecutors and judges can also control 
hearings for the benefii of victims by sche^duling sexual 
assault cases at the end of the nomial calendur. By this 
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tinm th^te are usuany few ptoplt remMining in the coun- 
-feemv an#|thif^iw Ihi^^^^ be lass 

4 J Orand Jury 

The grar^ jury htiring allows the prosecutor to realize 
niany of the gains to be achieved at the preliniinary 
hearing without exposing the case to signiflcant risk. He 
m morm^Uy sohtrol the hiring white its non^versial 
nature shields tnd protecti the victim. 

The grand jui^ aJlows the prosacuior to present and 
assess his case much as does the preliminary hearing. 
However, the investigative nature of the proceeding al- 
lows the prosecutor to explone more widely and to call a 
variety of witnesses who might be more reluctant to testify 
fully in an advamaf salting. Thfe courtroom is more 
jfelaxed, with gr^nd jurors less hai^hly inquisitive than the 
dtfense attorney O^the preliniinary hearing. The very fact 
that the hearin^ri not public and the defendant is absent 
must lesseh the strain on the rape victim . The prosecutor 
has the additional Juxuiy of asking the jurors what ques- 
tions or doubts they have, and what further evidence they 
would like to see developed before they would vote to 
convict. Thus, the grand jury hearing becomes a dry run, 
not only fortlje witnesses, but forJihe prosecutoras welL . 

Grand jury hearings are more tiqe-consuming and 
expensive than preliminary hearings and thus are not 
easily scneduled. Many jurisdictions have virtually climi- 
naterf^Ws procedure except in highly political and sensi- 
tive cases. Where grand juries .sit regularly, they do not 
meet every day and rape cases must comp^e with other 
cases for a hearing. These t actors pose problems for the 
prosecutor that may make the rggular use of the grand jury 
for rape cases impractical. 

If these difficulties can be overcome, the grand jury 
process poses few acJdhiohal probfums for the pmsecutbr. 
^Once again he should prepare I he victim and his case, but 
tha.risks of poor preparation are not as great for they are 
less easily exploited by the defenduni. The more relaxed 
atmosphere allows the prosecutor and the juiy to draw qui 
the victim's story while the tension ot the preMminary 
hearing more likely forces her to withdraw and react 
impetuously for the record. While a record is kept in the 
grand jury, it can be corrected as the victim testifies. 

The grand jury hearing is a less realistic model vi^^^is 
the trial than the preliminary hearing. The true strength of 
the case may not be accurately assessed because it is not 
fully tested. However, if the screening of the. case is 
adequate there may be little reason to have cross- 
examination to enhance the prosecutor's assessment of the 
case. They jury itself acts as an independent evaluator of 
the case. The victim's telling her story to a group of 
strangers in a courtroorn may be more than adequate to 
prepare her for the trial. 



In generali the grand jury Is a preferred^ means of 
asfiftlishing probable cauie; Tte prosteutor eaii tiii-tlvi 
hearing to test his case without eKposing it and the vietini 
to the scrutiny of opposing jeounsel. This' method can 
simultaneousiy lenAsupport to the victim and fulfill the^ 
needs of the prosecutor. \ 

4,3 Dirert Filing » 

(n soma Jurisdi^tioni the prosecutor has thg choice of. 
fiWng the felony case either directly into the triat court or 
into a lower court for a preliminary hearing. For those 
prosecutors who believe that the prelim inafy hearing is 
fraught with potential dangers, diftct filing is a. valuable 
option. 

Assuming that the prosecutor can mMe this choice, the 
queftion becomes which cases should be schfduled for a 
preliniinary hearihg and which cases should 1^ filed 
directly. The potential negMive effects of the prelimt 
heariiig on both the victim and tha ftpe case itself stro^ 
suggest that such cases should always be filed directly 
unless there is a compelling reason to hold a preliminary 
hCMring. Theie reasons should be carefully articulated 
within a prosecutor^s.exceptions from the rule. 

Preliminary hearings might be scheduled in a number of 
situations. Where tHere is a signiflcant likelihood that the 
case, will be reduced to a misdemfc^ffbr, its placement in a 
court of limited Jurisdiction rnayoe appropilate. Obvious 
and articulable problems with the case might effec-.* 
tively tested at a preliminary hearing. For example, if the 
vfttim has diffleulty articulating herstoQj, the preliminary . 
hearing may be a good test to see if the prosecutor has a 
case at all. Even a preliminary interview may riot have 
revealed her ability to express herself in court. If the filing 
prosecutor is uncertain about the strength of the case, the 
preliminary hearing will force further evaluation by the 
prellmlrtaryhe'aYitti'pfb^ Judge. Hem, \tW^ 

assumed that there is enough to file charges, but not 
enough to be certain ofa strong case at triaL If the victim is 
ambivalent about prosecuting due* forexample, to a prior 
relationship with the defendant, the preliminary hearing 
will test the victim's willingness to proceed. If the victim 
is elderly and may not survive until trial, the preliminary 
hearing will preserve her testimony. These are all excep- 
tional cases where HCreening and case development may 
be enhanced by^ preliminary hearing. It is important in 
the prosecutor's decision, however, that he consider the 
potential risks to his 6ase and the victim by such a 
procedure. 

4.4 DocumentatjQn of Praliminary Htsrings 

If a preliminary hearing is held, it is critical that any 
information gathered be properly recorded. For the hear- 
ing to have value, such information must be transmitted to 
the prosecutors engaged in plea negotiation and trial 



pripsnition. It is thus tmportam that th^ preliminary 
-^«hHato§?pi0iieiit(^^i^^ teki &?itiiii|ve notas df tte 
proc^ding, but later record Us Observations and opinions 
iip^sng tte stiengtht and wtaknesses of the case. This 
might be done as a continuation of ilie filing proiacutor -s 
^notii (see Appendix to Chapter III) or in a separate forni 
designed foi^ppelimirwry parings. > 

4«i CdncluiiQfi 

The Impact of the pfeliminary hearing on the victim and 
on the.state'^s case has not be^n given ^ifficrent attention 
'in many jurisdictions. To the extent that the pj^cess 
intimidates victirms and weakens potential cases* the pre- 
liminary hearing acts as a device to remove cases from the 



' system. While this,may not tea conicious policy decision 
of prDStsutoii, ^ result is the wm* 3^ *-tast'' ortte 
case at the pfeliminary hearing is virtudly pndet^rniined 
by the reiourcei e?£pehded in prepiratton and vi€tirn 
support; rape cases are predlspo^d to failure. If rape Is to 
\m effectively prosecuted, the critical impact of the pre- 
limtnary hearing must be cariftilly analyzed, A|grgs§tvi 
prosecution through cpse pre^ration» victim support, and 

. attempts to liimt and even bypass the prellminii^ heanng 
■are necessary to counter the inevitable processes that will 
weaken ra^ cases. **Business as usual** at tl^ prelinii' 
nary hearing will mean that cases will bedismlssed pr 
reduced. More time and care must be invested if rapes are 
to to given an even chance at successful prosecution. 



NOTES 



- Fof the rc!^ulLs of prosiCUlor stirveyi* regarding the reasons thai 
victims dropped out pf the criminal p^cess n^t Forcible Rape: A 
National Suryey the Response by Pmvt'£M/f>^^ pubNhhed' by ihe 
Nadonal fnittitute of Law Enforcemint und Crimin^uNtice, the Lyw 
Enforcement A^istance Admini.^tration as pari of pi is project, pp. 
67^70. 

' ^ See Oerstein v. Pugh. 420 U.S. 103. 95 S. Ct./54, 43 L. Ed. 2d 
54 (1975). 

Those pro *jecu tors who have been chara^&jzed as viewing the 
preliminary hearing as a "test" of the ease saw the value of the 
^preliminary hearing in some of thb following w^^; "iesi witness 
credibility"; ".see how strong o*^ weak the case Is '.^fte how victim 



performs under cross-examinallon'', **see if victim will testify", and 
''test victim if there is question about her ability to relate". Those who 
saw the preliminary hearing as having "no benefit at all" were more 
concerned about the impact of the hearing en the victim and the exposure 
of the case to the defense, ^ ^ ^ - 

^ One jurisdiction which hjir created a special calendar to hear 
pretiminaiy hearingis in sexual assuult cases is King County (Seattle}^ 
Washin^pn, " 

^ One jurisdiction in which preliminaiy hearings with child victims 
were observed to te held in chambers Is Wayne County (Detroit)* 
Michigan. 
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GHAPTIR 5. PLEA BARGAININa 



**Plea negotiation ii thi centml techiuque to SittHng 
cases ill Amerjean eounhouses."* 'For allcrin^^lnclud- 
Mng rapp* the vast majority of cases are risolved short of 
trial through pita negotiatjans. This procgsi is Justified by 
prosecutors because it is efficient, because it avoids the 
risks and trauma of tri^, and because it allows the exercise 
of discrition in thtjntefcsts of justice. Regardless of its 
rationaltt pl^a bargaining is an Institutional reality of the 
criminal justice system that is unlikely to be quickly 
changed.^ 

Plea targafning has been suyefct to significant criti- 
-cism, however, especially In the context of mpe. It is often 
suggested thai rape cases are reduced too routinely. Such 
bargaining is allegedly symptomatic of a timid stance 
toward rape, parochial attitudes toward women, or exag< 
gented fears of losing at triaL Victims* and even the 
police, complain that they are not consulted about plea 
neg^iations and are only occasionally informed an 
agreement after the fact. For the prosecutor tWnTplea 
bargaining in rape .cases is 'at least a public relations 
problem and, at worst, represents a failure to perceive the 
difficult problems associated with this crime. 

This chapter briefly explores tte crime of rape in the 
context of plea 'Bargaining, It identifies the factors wWch 
are normally considered in the negotiation of rape cases 
end then suggests that standards for plea bargaining be 
promulgated. Finally^ this chapter discusses ways in 
which plea negotiations can be more effectively and 
sensitively conducted. 

S,1 Case ivalyofion 

While the filing decision will generally /«W fact situa- 
tions, plea negotiations tend to look beyond labels to the 
individfjal characteristics of the case. Various. factors are 
explored to determine what crime and sentence may be 
appropriate to the competing interests of the various 
parties. Some of the variables which individualize the 
case include: the seriousness of the crime, *t he strength of 
the case, the background of the defendant, the attitude of 
the victim* and the resources of the prosecutor's office. 
All of these factors have some importance In the plea 
negotiation. How judgments are made with regard to these 
faciofs and how they are ranked in importance ulilmateiy 
determine not only Jphether the case will fie resolved short 
of trial , but what will be the terms of the negotiated plea. 

Seriousness of fhe crime > Rapes do not follow a stand- 
ard pattern and ajl rapes do not ^hare the same degree of 
feriousness. While it might be difficult to imagine a rape 



that was nci serious, some rapes do prs^nt greater thieats 
to personal liberty and social order than pthe^/ For 
example, a rape by an armed stranger in the course of a 
burgla^ seems mori serious than a rapi between long^ 
time acquaintances in a dating situation. The .dign^ of 
violence, injury and harm may also differiiitiate rape 
cases. 

Several states have recently changed their rape statutes 
to reflect the diveiiity of criminal act« often characteriied 
as '*raper" These states establish degrees df rape based, 
upon the violence used, and thus, the seriousness of the 
crime . ^ Coimident with a fonnulatidn of degrees has been 
a differantiation in punishment. It Is argued that the more 
serious the rape, the more severe should be the punish* 
ment. \ , 

In terms of plea bargaining, seriouiness of the crime 
should considered to determine the appropriate label tq 
attach to the crfminal act and the potential punishment to 
the defendant. In those states with a single statutory 
definition of rape, al| acts which teclinically constitute 
rape may not deserve the possible punishment given to 
offender. In those states which have degrees of rq|ie, 
what jnay technically fall under the Mghest degree of 
seriousness may be appropriately labeled and punished 
under a lesser degree. Statutes inevitably proscribe con* 
duct in verxge^neral terms; particular cases may not fit into 
the general scheme. 

Beyond these obvious considerations of seriousness, 
however, lie more difficult issues negardtjig the nature of 
mpQ and s^iety 's view of women, How serious is a repe? 
To what extent does its sefiousness depend dn the chastity 
and virtue of its victim? The issue of seriousness was* 
raised indirectly in the Inez Garcia murder case where the 
defencfant was accused of murdering the man who had 
assisted in her rape. The jui^ convicted Garcia^ presuma- 
bly finding that the homicide was not justified by the rape. 
In explaining the juiy's verdict, one jurvr expressed his 
attitude regarding t^e seriousness of rape: 

. \ the guy*s not trying to kill her. He's just 
trying to screw her and give her a good time. To 
get off the guy will have to do her bodily harm 
' . and giving a giri a screw isn*t givirig her bodily ^~ 
hann."' 

On the other hand, rapei#^^n viewed as very clo^ to 
murder, it is not perceived as a sexual intrusion so much as 
a condition of ultimate domination and powerlessness 
where death may be imminent. £li^beth Gould Davis, 
author of The First Sex, was neariy sixty years old when 
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she was raped. She described why she might have pre= 

ferred to be murdered: 

. . . simple murder would not have involved the 
hofior, the insulting violation of personhood, 
the degradation, the devastating affront to the 
dignity, and the sensation of bodily filth that 
time has riot washed off/^ 

Traditionally rape has been considered an exireniely 
serious crime which has called for penalties of up to life 
imprisonment and even capital punishment. The most 
severe punishments, however, have obviously been 
aimed at the most brutal types of rape committed by a 
stranger. As rapes depart from this paradigm, prosecutors 
have exercised significant discretion in plea negotiations 
in ascribing seriousness to the crime. How the level ot 
seriousness is determined may depend on an individual 
prosecutor's altitude toward a number of issues, including 
premarital sexuaj activity, interracial dating and even 
hitchhikmg. The process of plea bargaining requires a 
judgment of the seriousness of particular rapes: there is 
little in most statutes to guide a prosecutor when he makes 
these judgments 

Strength of the vasv Kegardless ot hem Ndriuus the 
prosecutor considers u particuldi cuse. m tuiHiuluting u 
plea bargaining position he nuisi realistictillv assess the 
probability of winning at tnaL His csuiuutiuii ot what 
evidence will be adinissible. how etttcusc the viwiim will 
be as a witness, whether the tacts ot the tasu will be 
compelling to the jury, the coniplciciicss ot the poliLe 
investigation, and the skills and icpulanuji^ ot resjjec 
live atiomevs all contnhuie to an assess iiunt uf thu 
probability of the case s ^utxe^^ 1 he [)lea burguin 
volvcs the bunenug ut a suie ^otnieiion ihiuugh u plea 
with a prublcfiiatic cunvUiioii ttiiouuti a nial 1 he pios 
ecutur'^ bargaining sircngih ituis rclaies Jirevtly lo itie 
strength ot the state's case fhc usual result is ttiai the 
strongest cases, trorn the sttitc ^ ^x'is[X.M^ti\t jt^ult in a 
plea while the weaker ca^es pio^eeJ \o nial 

Tlw hiii k^rijunj iif llw iLicnJiint While n ina) be 
prejudicial for a jury to consider the huekgiound ot a 
defendant, in the detennnution oi' his uuilt. it is very 
appropriate tbi the pro^ecuti^i to cotiTsider this intunnaiitjn 
in the fomiulaiion o\ u plea burgainnig position. The 
prosecutor has a duty to the cornniunitN to seek punish- 
ment for offenders and to pioiect stKiety troni future 
criminality. If the detendant is a very dangerous person 
with a prior conviction for rajju. the. prosecutor iiiusi he 
concerned with public protect loii Docs tic r i^k hiss at trial 
to make sure that the offender is imprisi^ned tor a 
maximum term, or does he assure that the offender will be 
taken off the street leiTiporaril v h> agreeing to a plea on a 
lesser churgc'Mf the defendant has no criminal record and 
does not appear to be a serious threat U) the communit) , it 
ma> be mappropriaie lo seek a wOfuictioii tor the seru)us 
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crime of rape. This again, of course, depends on the 
particular strengtlKpf the case and the seriousness of the 
crime. 

The anitude of fhe victim. An additional factor in 
formulating the prosecutor's position at plea bargaining is 
the altitude of the victim towa^ prosecution. Does she 
want to proceed with a possibly traumatic trial and risk an 
Acquittal, or would she prefer that the defendant plead 
guilty in return for a reduced charge or lesser sentence? 
Since the victim is so central to the case and the crime can 
be so personal to her, her opinion should be carefully 
considered by the prosecutor. 

Rarely would the victim's judgment alone determine 
the prosecutor's plea bargaining position, Whilea witness 
who refused to testify would surely tie the hands of a 
prosecutor* a revengeful victim who sought trial regard- 
less of the risks to the case might be overruled by other 
considerations. 

In addition the prosecutor should be concerned for the 
victim's emotional and physical well being. It may be in 
important question in a relatively few cases whether the 
victim can even get through the trial; but even if she could, 
the prosecutor must consider whether the risk of harm 
could be justified. This can be a very difficult decision and 
should only be made in consultation with the victim, her 
family, a victim advocate or a physician. 

Prosecutors may have a tendency to explain and justify 
plea bargaining decisions by reference to the attitude of 
the victim or their sense of what is best for her. While 
these are legitimate concerns, they can be used to mask 
other reasons for plea bargaining such as the trial attor- 
ney's fear of an acquitiaU his hesitation to become 
entangled in an unpleasant trial or even the political 
pressure on an office to maintain a high conviction rate. 
Even where the victim tells the prosecutor that she be- 
lieves that a plea is best, the prosecutor should consider 
whether he has unfairly influenced that decision. The way 
in which he has posed the altematives may insure a 
particular response. While the prosecutor should care fully 
consider the attitudes and interests of the victinu he should 
be careful not to rationalize a plea bargaining decision 
solely by his concern for her. 

Prosecutor resources. To be tried effectively, rape 
cases require extensive preparation. The time spent with 
the victim tefore trial may alone be longer than the entire 
preparation of other felony ca^^s. During trial preparation 
the prosecutor will have less time to spend on his cases, 
and other prosecutors may be forced to shoulder a larger 
case load. If prosecutors decide to file more cases and plea 
bargain less frequently, then they will have to consider the 
impact on office resources of increased trials. '* The ques= 
tion becomes, whfether a particular case, given its strength 
and seriousness, justifies the allocation of resources 
iieccssary for trial. Depending upon the resources of an 
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office* ihis can bccunio ii iiuijor cnncern. 

Evuhtat! :^ the case. It is clear that the factors hneflv 
outJined Ca .lot he indepenclenlly evaluaied, Somchcm 
the profiecuior must consider and wei^h ihem all simul' 
laneou^iy. He might take a tough har^itininu position on a 
weak case where the dctcnduiit \s dangerous and the 
victim is willing to testify With a dif fcnt fact situation, 
he might not want to spend office resources urid risk an 
aequiiial when a plea could be negotuiied 

Even when the tiaJc i)ffs are apparu'iit and Ific pioh = 
ahililies are caltulatud . tfic pinscLUiiM musi ^nll iin^josc a 
policy judgment m foimulaiiny a pleu bui gaining posi 
lion What risks and L()sts can he }ustified in (tie ptirsun uf 
rape convictions'/ Shcujld gieulcr chances fx.- ta.kun at inal 
wiih rape cases than with other fulonies because tfit l i imc 
is so nnporiant, ur stu)uld ifieic \k iihmc plea biirUiiiniiiL: in 
thesir wascs hecijusc the > ate sv* Ji t iil uli uj w ui Sfu juld i fic 
jjrosccutor dlslinguisft ia[>c lu^l'-, fu jwu ^ics, in 

considering plea baruaininu or should the jurv be iillovvvul 

U) dCL idc wfiultiw'i a juiiiKul.H fii* { llualluii ]u 4|fU . a 

conviction for rape ^ 
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serkius could be carelully aniculated. Fin=e%am[)|e. while 
the use of^ a weapon might be considered an aggravating 
circumstance, (he chusiiiy of the victim niight be specifi = 
cally excluded fruni eonsideraiion. If the pn)secutor's 
office rec()miiitndcd sciiteiices as pan of a plea fungain. 
then puiliculai iiggravating and mitigaling circumstances 
that could enhance or reduce an average sentence might be 
delineaied for the decision = maker In addition, the policy 
regarding the dismissal or leduciiori t)f' charges in return 
(ui a jdca ctajld be specified: 

I he process of dccisum iiuiking itself could be stand- 
a!di/:ed= hot cxainple, a checklist could fK" devised to 
ttisntc (flat the decisuni iriaker at least consideied factors 
iliiii I he ofhce iis a vvhole considered important: Hxcep= 
Hons to {fie slandatJs could he required to be justified m 
v^iiting so that a '\-ommvni law" of exce[)(iuns de 
\elopei.l rfns wuiiUl alert inXiscculurs to what is and v^hat 
Is nt>i an t; SLijpiunuii case hiiilfiei mote if the decisiun 
making were centralized or reviewed b) a smgle senior 
jHo-iccuiiM ifiL |)aiiern K}\ LOnsidcitn K.Jir iUtU esiejJiliJii 
could be made sig^nificandy more consistent 

Mkic ate Miunv ad\ antagt ^ U> fi adev^la.*!! making 
, . f'li I It lend^ Iw fun.e de4.h.hai \)ii Icgltlliune 

>..iM^ula(^ J latliv:! th^iii I'Ci i'liiil t'Ui < tOWaid I fie 

^ ihiit tlu n. tliii oi die delendaiii Wliile j personal fjiuscs 
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i..d\ t iHi'^i Ici tnd liv iilate 11 pwj k \ > m \. ,n d ■ ... | ^e I lit 
) Mi MJiul gal h Mi i jf Mi li jj II I del I lies v^ 1 1 fi II , at le nd.. i il ds . ns 
Nhtii ^liuf dctudi iiiu^ fig \._dii( file iI-^lII Hiis|L |)ijIU\ 
ijut Oi'ii' ale ofi,;n Cs a isl . le I evJ yHiI iin a ». itsw t-v ^ ii .e 
bu a • t iiL I II ij>, H tii e mI lliLi^ d l*. i-a wii s d^ 1 1 nd a ,ni>iL 
.) -Uia.ill appufaLfi 

Mind la I id aids ai.d ,.>Mi, mjj^.s allov^ j.auswi »■ , t.- 
a . I d e ! die nn U j ue j n ^ * f i c 1 1 1 ^ * d i a pC , * ' i an) m i f ig . * . I i i . 

..IKifl !li ill itlL ULilLMill iluv^ id I lid I idlUll , .1 .L \'\\>. 

t.»,uii.i . niij Li.iiLliide lluil \i.^K nccd not \.. ',|j|glLd i>ui 
fui '<\t^s la I tieaimeni (jUt thai dLelSlOii ils^lf if iaretsiHv 
iMi^.sidcied inlgfil tX; agnificaiil Dii the odit . Iiaiid aHei 
! t ^ le 1 11^ die 1 1 [Jle sc iil jjraci k e ^ j)i usCC UUn s aUi% di;w tde 
tfial iiipe ,.iises sfioLdd be ass||f,ied ^|X:Clal {)ikiin> le 
flecu'd in lougficr plCa negoikit iCHis Regaidless of (fie 
|.h)I1l\ ihv at I id singling oul I fie criint and t Aiiii i hil 1 1^. Us 
sjJCLiai teaiuics tan f>c fjtficdltial 

t on astcni and del I be t afe [ilea ntgutiafioti iiei es^i Ustc . 
J a ot e .^^ O t 1 u 1 n I u I al U ig and iip pi > I i I g s ( ill i d a i d s Wli f j u u t 

sumdiirds, pcslicv will re main vague and randiJtnlv 
applied W itfi sjxri. die iggaid \0 (fie pleii fnii ^jaiiiniLj of 
uajH. a t tfit afisctke of guklellhC'-> niav liiCiii thiii 
iiidt\ /duiil s al LiL lUiliJfTieni^ .liid irielevaiil lc,, items ifk 
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5.3 The Polygraph and Pies h|@gdtiation 

The polygraph is often considered during plea negoiia- 
tions as a means to avoid tri^l and resolve obviouK factual 
disputes. If it is clear that the stale and defense versions of 
the facts differ on poiflts not subject to iiiisin 
teVpretalion — for instance, was the dour open or wu^ il 
closed, did the defendant strike the victim with his fist or 
did he not— some prosecutors will consider the use of u 
polygraph with one or both of the parties. This situation is 
distinguishable frorn that at the pre-tiling stage, when the 
unchallenged victim must unilaterally submit to a puly 
graph examination for the case to be filed, and it is not 
applicable to those cases in which the tucis in dispute arc 
subject to differing interpreiuiion, i e.. di4 the viciiiii 
consent to intercourse. 

Even under these ciiijuinsiunwc.^ ilic icliabiluy i-i iiit 
polygraph is still at issue ..^ Prusecutuis v^hDju^n ty ihe use 
of the test argue thai they would gu turwijid it ihey Had 
confidence in the polygrapher tor it \s the i)jx;ruior wht) 
deCermmes tht; mliabiiity ot the ic^i. ii it> argued that at the 
point o\ plea ncgt)ti*iiions ihy IulIs fiave u^uall) naiiusAgd 
sutficiciitly U_) picj^cMl the pol)gia[)lit;i v^\{\i .i tt^ubly 

tactual dispute 1 he.:^c [ju*'^CLUUM^ iii^^it; ilua m vlu^g 

cases the pHjlv^iaph can cliiiiinaiL' Hit- jIcluj fiji trial diiJ 
thus, iiuninii/e the ihk\ iu Ijuth Uit uaiL uiid dit iL. ttu 
dant 

I J tide I lliv >^ <^ Ii ^ u 111 ■> . i , 1.. I I 

ific rcsulls t^tt (lie pais ^Ilx\j\\ f : -sUj uUilLii .iiiJ ,lii;j*jt hl 
that the icruih^ Ik adnsisr^il>lt; .a iiul Whik ^ y>-d ^kniii^ 
will fiul adnill iiitw esldciitc jMflvLLUi[ iw.uiii -. jjiL sciiigd 
by one partv li) m di^j.>Liie Lv>uii.^ najII fiuih^i ti [hUji 

J eel I it fit t>ci Ac^n jmitl^^ iliJi ih- i .mU it iii'l 

' 'i fiCOllcl U.nI V t SA i!l l>C adii, . ^ifi!^ til U hi! 1 11 ;. |i I ij. Ui iiilll 
ftjf the pUJ^Ct. yU/r tii jil cpiiJ V ii tillciiill, w.iJ .iJ Uillitii 

^■Ntipulaltuii ?*l^iicd b> die dcfynU.iiii an. J hi . ouiir^el [fuil 
there Is lii.i vViiy that the it sul is ta ^ ^ , i at'L" ^.m iuif a \ i ulM ^ 
eltfiei paiiv tun Ik; •^hitldtJ fiwii! iht jui \ Pii*.H.vuU i > 
shouhJ tuiilK.1 III. 1^1 liuil lilt JtltJiJain t»t f'ail) llial 

takeh ihc eNaJJiiiuilhi I I hi. h,,idti! ui llil . \t Hill »I lilt j/Ua 

negotiations is usually oi. ihc J,;tuida<K it> piovt liis 

inniK;ente, llic tait l-. plC^n^lu^Ul\ lUaJi ulid \A[l!lii^ U' 
take the case lu ihc h ICj of (at t As it^nh iht JetenJ..nI 
should t)C the Diie Iv) lake ifie slij>ulaU'd pi,»l ) ^1 [>li Stii ' il 
nation and lUii tlie attulriptiriv lu^ il^ks Otta^UjiUill) an 

agreement tun be leached diut d die Ueicndam pki^^sc^ 
the test then the victim must lake it INually. hcmever. the 
cases in which pr?ly graphs art: used aie so ch>^e that the 
defendaiU's success will determirie Uit uuiw^Mut ut ihw 
trial regardless ot die vitnm s resulis 

The use ot porvgru[)h cxaMiiiuinnns ,ii ifi^ ih..j i pit ,. 
licgOliatluns IS subject lo le-.-. tiliicisns if. an , u; pl= filing, 
examinations Now ii is iu>t a test ih^ xiCiiirrs uilliriL! ^ 
ness or Ciedlbli ll v i>ut a .Jial le ngt It ' iNt J wit nJaiit [.» fun t 



his denial ieste^. In close cases, where there is little 
evidence to corroborate the viciim*s story, a stipulated 
polygraph examination may provide the sfHte an opportu= 
niiy to develop valuable evidence for trial. 

In deciding whether or not to agree to such an examina' 
tioiu the prosecutor should consider several ke) factors. 
Most cornpeient defense ctiunsel will pre -lest their clients 
with a private polygrapher before agreeing to a siipulated 
polygraph. The defiense atiomey usually will not reveal 
this fact to the prosecutor. As a result the prosecutor 
should be wary and only agree to a stipulated polygraph if 
he has confidence in the q^a^ertise of his polygrapher. In 
assessing the strength ot hi* case without this examina- 
tion, the prosecutor might ct)nclude that he will lose 
despite the detendant^s guilt, Agreeing to the test repre= 
seiits a culculuted risk to gather additional evidence tor 
t^al The weaker the state s case, therefore, the more 
ieasormble the polygraph becomes. The factors for and 
against having the defendant take the test should be 
explained lu the victim and her opinion elicited She rrKiy 
be willing to risk trial without the polygraph or may be 
willing to iisk a test 1 1 its success will assure cijiivic tloii In 
e 1 1 he 1 t ase , s he s h o ul d be I n vol ved 1 1 1 die decision. 1 r a 
piil V yi a[)tHf lal wdl indlCsilc the detendaiil t lac k ot deee[» 
iioii ina) essciUiallv lerniiuaie die case (4) 1 he pri)secuioi 
and die d etc use CijUiisel should woik closclv with the 
f>ol)giaphe[ It! make ceiliiin thai quesUuns a.'.ked will 
Licarlv deteei deception it liexisls. SiJinc tase?^ where, tor 
e sample . Consent is uii issue cannot be teduced to obv lous 
latlual dispute?^ and itie parties eaH both ''pa.s> pol> 
yiaph txaininaih.ins wiihtJU^ resolving the legu! h^-.ue 

5 4 Puril^lp^iiits Iri Pl^a Bui^uliilit^ 

Procets 

^ 111 le 1 he |>is \A I u ^ J ■ U I ,4 1 M ! L iitle s u 1 1 n i .^.11^ i , *^ i i h 
,!i,,^,ipii>sct uioi iht vjtiestU n tias aiisen as ii> tfie aj)[H.i(>ri 
.at iults iui llie * itUin list polite tind v>lhtis in ihe 
nt t. .jilaih n pi vJuc.^ -i 1 1 1 iiiporlarU it» lemenitfei Oiai die 
lafH; tti-st l'* liul ' llle piOSCtUloi ^ ease , t>Ul a Cfime 

against tht siate and iis clli/ens; ihe prosecutor nnerely 
iej>iese!iis dicse iniciesiN an adsoCatc toi the victim 
and the ptilice^ toi exanijilt he iiiusi ton.ult VMlh them 
and LiMisidei ttieir tJpinitJiis loo otien die pii>secutor 
assuincs sflnie possessive inieiesl m ihc case. Itie opinions 
i ) 1 even t h t)se n i o si d 1 rec 1 1 y 1 11 v ol v e d w 1 1 \\ i f le t n 1 1 )c a re 
considered tangential As a practical matter, consul tut ion 
v^iifi the victim and the pcilice can provide ihc prosecutor 
^idi valuable intoiniution about the crime that has buen 
kist m the picjcess ot huving Oianv police and prosecutors 
notflved Most nnpiMlanilv, such consultuiion niav in 
i»:jnii tlie pUf-^ctutoi abifUt the atllludes ot die c*. ■! 1 niUi lill v 
toward ihc crirne charged and the possibililv Oft a 
(it^ollated plea 
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ynduuhtcdl) , consultauon with police and v iciiiiis iiiav 
be time consuming and impracticul . Funhemiore, such 
contact may create expeciaiions regarding mtluencc m the 
decision and furthercontaci; these expectations could lead 
to Uiier prohlems. 

Nevertheless, consuliditmi shiuild tic pari j ti^niinu 
ing relafiohship between the pniseeu!i)r, ihc sKimi and 
t he p ol ice . M a n > p ro se c u 1 1 > i s be u i n ed u 1 1 n g ( he s i c t i n i 
about the possibilits ot^ plea haryaininLi at their fiisi 
eontacf The victiiri shoujj kiios^ ihai her 0[)iiiu>ns \s\\l \^ 
solicited and considered, hut thai die proscCiitoi has iiiaiiN 
other considerations to wei^h as well. VViih rciiard to the 
police, continuing relatu)ns rL-quire that (he puhce irusi ific 



piiisecuior (CL represent their interests in the plea bargain- 
ing process, while the police assume that plea bargaining 
s^ill resolve most cases, the time spent in consultation may 
be an nn estnient in long^ienn eooperation \ 

Much of the public distnisi for plea bargaining may 
enuuiaic troiii Ks secieiive nuture, If standards arc pub^ 
Ihtied tjtuguiuiMg Is conducted with consultaiiun, and 
decisiuiis aie expiaiiied and juslihed. then it may be 
possible h) purtrav plea bargaining niore realistically. 
I hi-^ j>r<jcy^^ \s not un illicit exeeplion lo the rule of" law. 
tHii Li Ig*;iiiiiuiig diid integiul part i?t tfie criminal justice 
s\ stem 
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Co _ iQ^n). p ^ - " In iurt^diuinri^ v^hi^fi L Mncmpftrd to lim 

M iH J i:t (Jctvil Ji . Km . f-i..,. .i.,,,,^ 1* ij? , \iu|tn,inui/i C uuilis fMufiKuidi C)fc|^OM iitid K in^ C^junt) (Scuitle) 

i itfi i n / fu I h ^ »^,>.^,. „ ■ , i I ,. i,,., It ,, fi,,. vs ,^fiifi^u<n il^e irnpaL { uii !i liiN h,!^ hirei^'erceiv ed h\ (he 

tHuMufi i h.L tU.y^u .in,I I .. \ f<.f , '1., .1. XL. M. .p. Li. hc.li^fii VVhily fi, M U Ud > -.tCf ncd kMIl^! t.i^e drall!dri?.all> ihcs 

R I then J Whtu.^in rU-. ti.n i^mi , i \ h , . J ti, /i:^/.,/^ \m\ m.^I Lmcj itveku^ifl .aid iticn iciurrKd in ttieif rtnitti:? laic^ l iuniuiyh itic 

ItiMiiiifc oil .i^ h/.f..,, .n.^Mi I ,.i J,. ,1. i • f,,i ,,.i,,.,M J^.i^,,dani. het^an pk.iJtri^ icMhe ^lijfuc^ uri^iriull^ Sec uIm* 

•X-^ut.uuc Nvln., .^hM, i'* fi I h-.iii.r t hui^h Jf " Pic, H.i!ij.iin> .ind t uuM^ Afud> u| ^unM 

^..luMi.H In^UfUf. 1 I i I .p. . 1 . . . , . ., . : .:. ■ f d y.ii^Uil dl^tU^MvMi nf Ihc pU tpu d! ! d U ^ of ^UiMJ.ua-. 

hnf,Myvl..Cflf X-M ...f. V i.lni , . I ..i . i !f. , , , . i i . ,. i . i f i . , ! f , t U ! } ■ I j ,i U ^ I ) I U H ! i. i^ii I \ /l* V/ * c ' (H ,jU m i KmU C iOUl^LdUJ. 

^ i ■ i f ''^ i ' ! V i S^i, Jj .V U 'M 111 ( fiUpiiJi M [ [ lU Jlli t p . . IN ii ij. i, Ui- , - ] ^ 

It jiii I 4 i . * ..i if, ^ \ i . , .1 . ,n 



CHAPTER 6. TRIAL PREPARATION 



The trial preparation of rape cases parallels the pre trial 
work in other major felonies, The prosecutor must re^ 
spond to defense motions, contact witnesses, organize the 
physical evidence und, inevitably, Income involved with 
additional investigation. There are, however, special con- 
siderations with regard to pre-trial preparation in r^ps 
cases that should be identified and discussed The same 
considerations that influence filing and plea bargaining 
attorneys in rape cases — ^victim vulnerability and the 
inherent evidentiary weaknesses of such cases=-=should 
concani the prosecutor as he anticipatBs the rape tnal. 

6J Pre-trial Legal Issyas 

Pre-trial defense nionons in rafx;' wusc^ ure oticn riiO!i 
vaied by two distinct goals First, ihes^; nujiiiJiis have 
traditional rationale -to gum mlorriiuiioii, to suppress 
evidence— which relate directU to the substdn^saM^sues 
which the parties hope [o resnUc ai trial Fhcsc arc 
common motions that require ttuduiiHKil icsjuin^c^ Sec 
und, man) t)f these rnoiK^ns arc friutisatcd bs deiense 
attempts to pressure the vkiiiu, wcdkcn her ic^linufii) and 
discourage her involvvnicnl with [>rusccuiu>n Just js the 
preliminary hearing can be ^leucd as a tactic to applv 
pressure, various detensc fiu^tiiins should Ik con widened m 
terms of their impact upiiti the Mwiun hvcn m the [Htr irial 
period, the t iciitn ma> |X:rcciN.c that ^[ic is being sub}ecied 
to attack and thai her iiitegritN, riithei ihari llic dL teiidanl s 
criminal it v. is at issue thus, pre tiuti nioiions /e present 
more than technical legal process, thc> luu^^ \k piirsLied in 
a way most protewtise and su[)|>unue of the ^ Kliin 

Disi. (f\ en The exchange ul di^wint!) inaurtuil i^ hau. 
dled b} a vaiiets o\ procedures m diliertiit jurfsdictions 
These procedums range tri^m rriendl) exchanges nt 
documents and of?en access lo wase Mies lo tonnali/ed 
discoverv niotiun hearings hn the record Clcuil), due 
process requires that the suue piovide discu\er\. though 
many prosecuiors lament the pjruciical one v^a> Huvs (it 
information^ While the prosecuior cannot vvithhiHd valu- 
able information from the defense, the particular nature ot 
the rape victim 's v ulnerabil itv suggests that the prosecutor 
exercise special care in the dissenimafion ot pet son al 
information. 




The victim's addrts'^ an exainplc oi^ seernni 
innocuous, vet sensitive piece of liituniiaiionT^t is oiten 
prov ide d I o t he de fe n sc I \ pus s i h 1 e 1 1 o u g ht t o HcSa 1 1 h fie 1 d 
out of a coneern ahr?ut \»ictiiii inuinidaiUMi trorn the 
detendani. his tanni> or friends as \sc\\ [tie suWIe 
harassment that can accompany character invcsrigations 



of the victim. Phone calls and visits to neighbors, friends 
and relatives of the victim can be extremely embarrassing. 
The prosecutor should also realize the victim's emotional 
adjustment to the rape, as discusse jlQChapterII,maybe^ 
jeopardized if she is contacted personally by the defense 
attomey or his investigators at her home. This is espe- 
cially true if the victim has moved as a means of dealing 
with the trauma of the rape. 

It may be impossible for the prosecutor to withhold 
certain infimnacion regarding the victim, However, he 
may employ several straiegies in its delivery. First, he can 
express very clearly to the defense counsel that he is 
concerned about how this information will be used. While 
the detense attomey can be expected to share this informa- 
tion with his client, it is important to inform the attortiey 
that any intimidation of the victim will be dealt with 
severely. It may even affect the future flow of infonmation 
fro m t he p rose c u I or ' s of tl c e i o l he de f e n se at t o me y . The 
prosecutor has no direct control over the defense 
counsel/defendant relationship; however, he can stress to 
botN attorney and client that it is in their best interests to 
use discnjiion . 

Second, the prosecutor may be able to limit the use of 
the infomiution he must give up. For example, the pros- 
ecutor might withhold the address of the victim from the 
defense counsel and thereby force a formal discdvery 
- motion to the court. At this lime the state can clearly ^ 
express for the record its concerns regarding the dissemi- 
nation of information. The prosecuior can even suggest 
thai access 10 the victim be available only through his 
ofhce. this would allow defense preparation without sig- 
nificant risk to the viciini- If the deten.se has some other 
rea.son to know the location of the victim, this reason 
should be clearly articuiaied so that the judge, the defense 
attomey and the prosecutor can negotiate terms for the use 
of'the information. Even if the information is given, such 
a hearing underscores the state's message to all parties; it 
is concerned about the victim and will not tolerate undue 
interterence. Since this interest is not subject to question, 
the judge may condition the exchange of infumiation on 
explicit promises of good faith by the defense counsel and 
the detendant . 

Third, in exchange for giving up this mfotmation, the 
slate ma> be able to exact a price m return. The state niav 
^^^£^k a quid pro qajK such as a complete list of detense 
I wnnesses wiih names, addresses and test i mom al sum- 
j manes bs a ueiiam date The detense iitii>ir!c>. w ho no 
doubt argued his need to prepare, is nor in a strong 
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posiiitin i() uruutj ui^uinsi the siaieS sirmhir neuJs 

The prosecutor shi)uld idtomi the viclini re yarding 
intbrmaiion that has been given U) Ueleiise counsel She 
should also be prepared, tr(Mi^ihe iiioirieni ot lilinu, 
aniieipaie coniaci h> ihe det'cndani's aitiirncs and be 
seiiooled on an apprt)[TrMlL' raiiue rft resjKMises Ij mu^i 
elearl) uiyJersUnid hv iicr iiuil iiie pinseeLiUu is nt^f m 
siruvlin^ hcr//f>/ Ir? sjKMk in the Je tense altoinL') Wlicihc! 
to rtieci vsilh the ileieiiM.' alloniev ulinnalLdv her ^'iuHLe 
Maiiv proseeuluis sLikiue^i that d stk h a eontaei i*^ made 
she rc Icr (lie atli>riie V or iri\ e^iiuaioi to die pioseLUii'i ^tu! 
tnas set up an riileiNie^^ in lii^ [Mesenee (It sUch an 
intervievi istiekL the j'aosceuior staiLild have an aJdnioruil 
vMifiess preseni in ^a^e the suhsiunee i>t tt'ic inters levv 
heconies an i^^uc (iuil ) RcLraidlc^^ \'\ ([k ^ihileijs 
ehosctl, I tie pru^L^ui'M -^tu'iilJ tlcnlN unJci i.inJ (tie: 
ilflMClS (llal (tie Ml Inn I' IlkcK I . t \ [ ft i K nt t [ s u.. Ii .i 

eontae! 

A tjuestUMi m.i\ ..iM ^ Jul inL iii^ L jii^^ ( ai .jvL'i . 
infontKifinn resjartfiriL' cJctcnsc acx^ess to intnimarii^fl con 
teiinnudit ^iiiini ^pih>i ^uul fn-^twis I tic pu' -tiUiin 

inaN be .r«,it^ < >\ ijihM'ni.iiU'n I 'l liLi^t V lii iii!iMli[u 
Ut'in diui ^^>'u^J II .iJn.i iMt; U u ^{.A i. ifh J. ltMjLiiii 

t 1 if e \%l t i i I ! ic I f U [ . H » -it Ul I i| [ i i i \ K i 1^ ' v\ [ i Ki . I [u I U t I [ I i ful 
t'CCIl .icvli^wiJ fui^ I. v*'.i^ 1^ u i j i ^ .{ n ut i * '1 1 

i .! i.ii^i dit ulj>Mi Mi. fil .ii^Ut tiiUi 

^usfi cMdvh..^ II ^ itiii|ieiw fli v\,M!Ul I (fit 1l ^ i[ 

icle^aiii uftJ f,..uliiii -if^lc \' i.in '.'\ 

t!iU\L^v-i t-*.(^Mv iht I li.^ t .! JMi! f iii , , Lii F*t^ 

Itainwd fiuf .lit fa ^ a>l j . ! . ' ^Ml ii^^iiu t J h^^ 
> >! J i fil I ! l: I ^ m Ui. n in 1 1 ■ 1 ■ M .li I Mi u f > ■[ ! 1 t . j ... I 

|\^^* iktCa i!.\Ch-jMiit!ti iii.sK, iji^. yii x,\ 
i >ti^C A\\U. Uii f il a Hit . \- U IM ...hi. M! 

^ rea^et] pi * '(0^ I ^ a i f fi Uv ..iti fu. ! I ,i 1 1 . f / 1 1, an 

f *c -a [u 1 1 1 1 "'fi n * tp.i._ a ■ i 'ii Ji^. iti.iiiii fii. , i, iv'ti^ A<.- 

t \ (fit J«.fwii"-'v M ifn > HI 

^Ct < 'tui (cv ^ ni s ui i ^ ' fi - 1 i . 
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f'latCiJ i! [awiiihiil ■'11 itlw }H:Ll/i. il* > I U li I In Ml.iiaiVJil 

I f tie fe ii^u ,!i t i *i 1 1^ ^ i M .s j 1 1 ( I i.il iii i\u iii i f It ! I 1 L t^un u u 

(O ^jfCtlls diC CNU.ki.vt I /1. 1 1 lit t t K jJuihltvJ U( tilul A 

[He trial hearini! oui'^uK ific tn. t =1 tfit jia^^ a,!-.] wfi,.!! 
in t tiuh_'rti u 1 1 ! I he ri he u -^etJ fi ' • k.'ic i ii , i ru; ! he atlr * iis '^i tnhi s 
i t\ t he e s ! Jt Mt e f i iIl l fiw pi ^ ^^s. . ui > ^ pi -t It' i ( fil 1 1 it i f uhJ 

c \.inuiKiiii ai .a iii.il J^e [fii jMi'*.tJuiw «-Ji.aii Ji-.-' 

uOSeiN pii*f^l^M, \\'\ i ht' [M' ^Ct Ui^'l 

"The pro set i!t( - r df -c istM base .i pi > i \ - < < . 1 1 lu-. < ..a.* . n 

! .i a re of ihi: \ 1 1 U 1 1 1 s i . r l > M Mi a I f i 1 ( s i . s 1 1 i f K 
dLlLlKKilU Jitl not kiii*^^ ,i[ ifit iini. ^a i fiL jda. k iNti. ifst 
cxideFivt' MKiS f"Hj tMvlc^.itii t'Sui if ifit tit 1 - ritlii ni ^iisjK t i'> 

rfha IheiL -utfi lviJ^iu, ..na^ adi n , -i f.ii a ■ 



to na^uiie.^ Onee again, the tULiie riiav be to harass us wtdl 
as In seek exeulpuiory evidenee 

A sjxrLiIie ptoseeuU-irful siruieuy lodeul with I his poien- 
lial piohleni vsill uiliiiuiteU depend upon hiCal siaiute and 
praef lee The proseeuior s[K)iilu not assist ihe defendant in 
iiisesi.eaiiiii! Ihe haekginund ot ihe Metini it ihe pros- 
es uiin tielieses die cvideiiee h) be iriele^aiU. Bui he 
-dioLild aise! diSLouiagc the deterise troni indepe-ndenil v 
fjariissinu (he \ie(iin An up[iropriate eoniproniise nias he 
tru ihe pii^^e^Litor in he present when serisitive questions 
ale a.sk^'d ot ilie vitiirii fic i.»in (hen object -to specihe 
questions and Ciiuiitin the \ieiiiii thui she iieed iH>i re- 
sporiU. Any nnpass will then have to be resolved by the 
tourt I he piriseeuior should have two tundameniul con = 
weiii'^ icuardinu such u priK^'dure. First, he should not 
undert ^nnuue itie damage to ihe raps? ease pv>sed b) the 
.idiiii^-^ivMi ot suttj intomui[ion Second, he should eare- 
fulK consider the impact upon the victini ot questions 
v^hKh iidd[e^>i lici sexual tiisiorv She shiJuld e\fX;t.i the 
prnsecafor to lesprcf and prorecf her privacy; it he does 
Mia^ 'die MiuiS lose t i ill tide ML c In til in diid ^cek iu v^nhdraw 
tit i > V anjilal ni 
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ill Stan leii Hies lequesl iriai the couii ladei the siclini to 

iiudtiLaa psvchujliK eSdHilndlUai tiilu (Iich. leque^ls 
aie !!uid= v^idi ^onic trcquenev ititv arc idielv giunled 
Ifi*. laMonjIe toi [tit lequest enidnalws tK)ni Wigrnoie :^ 
^Li'. it a^^eilion (hai lape 'Aieiims ^oe cdlcn nunallv 
detwiMied I 'I i!ieniuill% unhjldnced li is argued ttiat (tie 
[jsvLtiiLjiiu c ^airiindntHi wMl serve u* separate fatineuied. 
t ant J a f e d f e [^v i n s 1 1 o m I e ui t n n a I e c (>iti p I a m t s ' the i i n 
pan i't '^utti iJii t ^iiriUOtiliiHj iiii ihe viLiini stioulJ t*c 
* <h\ h aj^ Not onU i!U> itic 1 1 Inilniil ju^nwc s\ ^tcrn i\\ dils 
vSiis 'Uiij.vs[ to itic Mttliii drat itic lajx; IstiCi tuuji l>ul stie 
iH c awLused of fiienuu ins[ut>i|iiv I ht: pjos 

t!.a[>M ^tii*uld le^l^i thtsc iruaiion,', >lreiiuousl\ 

UtKjudK inoiiOii^ liM p^VLtuatiiL e \aininaii. a si.. 
, lini iipfsia! to he iiiaiiied tnils v^ticn iheie i laalc 

^Udtiut (vj wiaO uLu^ruti: the ^itUm s slOis CiJUits tiijvc 

1 1 sit I lui ntd :L%eial aryijirierjis u^tiiust such c \arrii naiujns, 

I I ) tfie ^Itiic ot (tic art is inadequate tor ps^Ltnairy lo 
UK, ein tHrlv^ten iiLiual aiul Iaiiiijs|/,gd a*=?-ounK of luj^e, 
(^l^s use (if |is^chUitiv ins ades ihe piovince ot rhe trier 

id trS tat_!s. {}) [his Is tin irudsiui! i)t [hySlwIIiii ->piiv^it>. 

i4j ihis Opens ihe duoi iti v letnn harassment, ^nd (5) this i> 
an i:\j.jensive aiid tinie wiHasuniing process that vsill turn 
tfit trial a tiattle od eXfXMis - Friisecuuai^ sht>uld 

consider all (if ifiese aiuuments 

Hcx-Xid ihese jHiliLV tiTizufriciUs, tu.fwc%ei die proh 
aivM sfiifuid alsi! tieniuod triuM [he detendiini a -^jxrcihc 

v%Miit:ii lOiflUMi tiltaddvll ufid i?ltcf o\ jjfiHjt itial csiah 

I I . f i a t i M n I fc i ii i i need toi s h an e \ a i ii ji la (I i * n I f le ^ 
It, pit i fauild fV h..%L=d '■ii a panitulai ictoid -d itlatcd 



mentul inhiabiluy niihcr ihun a genurul suspicion ot rape 
victims. It is unlikely, Sivcn thu screening of ra|:^ cases by 
che police and the prosecutor, that a taniasizcd complaint 
would reach the pretrial *^lagc ul case developmeni 
Thus, it is unlikely that the defendant svil! he able to 
successt'ully document a history that wi)Lild warnmi this 
cxamihatian. 

It in unlikely that polygruph exami nations would be 
suggested in lieu of psychiatric examinations, given the 
traditional antipathy of the courts toward such tests. All of 
the arguments used to resist the psychiatric motion can be 
used to resist a motion for a polygraph examination. In 
addition* it the alleged busis tor the test is mental illness, 
then there is no reason to Ix^lievc that the polygraph will 
delect deception on the purl of the victim H ihc dctensu 
allegation is simpK victini fuhnuaiion. then ll^rcrc i> nu 
reason to supplant the ludgmcni ol ihc irici ut td^i vvith 
that of a machine. 

6.2 Witnesses and iMhibiis 

it IS cIcUl thul Cawh t^u'^C it^uliw-^ unt^uw f ' 1 1 f '..M .il tiill 

Sitmc ^cnouN Luses art ^uiic ^ll|lfJl^j tu pupuit ^^hil^: 
other. Ic^*^ siynitic^ini ^11111^^ hii.i\ hu ^uHv tt>in|ilc ^ 1 lie 
seriousness ot the churgc oi ia[v docs iuh ncwcsTurilv 

SUt2i»e*^l ^\ puniCUKii i|H>dc nt [MCptiidlUM! I ht wslyLlKlcs 
lit tlinc. the dlL lutes l it sUiv ufiJ Ehc futis .>! [lie tiJSt 
ultllJUltcIS dwlCrililllC (fit pK pMf til Uli 

A piciequisiit twL M N l: (I I j] f MtpLii .41 1 ,Mi i*. -^v^i i> 
a firm undei st^iiidin^; \>\ Mil fuwis .ind hiv^ iff die tLi?»e 
I here can t>t; nu suh'^liitJic v^diytul JcEjiled and 

uninterrupted lejUifii: ni all tRc fil*. n^attiuiis Ofich ihis 
vv 1 1 1 1 nt I udc a pi ci ii I II ! !•.! j s he j 1 1 1 > li i >i >4 |ij i ul J u ! « 1 1 41 1 isi_. 1 1 pi 
as well .IS the vaMoiis [Hih. c iricdK.il tjiiJ ^^nik s-, jtp^Mls 
Furtherniorc it is hiuhlv f^-tiffnnieMtle-i* Jhat die prus 
L'CUtor visit ih^ tfime sLciit d it is jv.iilafjU I ^ make the 
)Ur\ eurTi|>ivhciid tfie leaiil. »*! thv wiilne il.c jiiusewului 
musi be faniillai \%i(h lis JciaU^ 

Lach vvilness niusl a\>k< \ntx\ u 1 v\ iiu 1,^1^ 
inents of witnesses uk ine ^ lltibl) suppreiis nled by iiiIiH 
mal discussu>n In addiiiifii, the proseLUtoi niusf exaiiiine 
all the physical uvidciiLe thai has been uaihcicd ejr pre^ 
pared the process uf letitliiii^ the maiciials visiiin|! the 
scene, interviewrn^ ihc \^inicsscs orid cficLkifi^u the {)h>si = 
cal evidence is a eurnulaiive 4>ric the inteivie^s o\ 
witnesses become rnore meanitigtul attei the scene tias 
been visited and the materials read The rnaierials make 
iTKUe sense after seemu the phvsital evidence and sjxnik 
mu with witnesses At some point Ni'tore the trial, the 
reuliiv of the crime and its fuins should t^^m to toalcsee 
The sooner the prepiuaiH^n is hjcijun and the moie [hi>i 
ouyh it is, the yreatei i^* the pi)>sibilii \ ihai iht p?!o.scv uIim 
can make eunncciu>ns hetv^c^n f^icwe^ k'\ evidence dis 
cover nuances in his ^ asc jnd iML serii .i v u kl Jytailed 
account of the cfiinc tfiw jui^ 



VktinrPreparation. The rape victim is the prixseculnr\s 
chief witness at trial. If the jury believes her, then there 
will usually be a conviction; if her word is doubted, it is 
unlikely that the jury will convict. The victim'scredibility 
depends on nutnerous factors, such as her persnnality, her 
ability to aniculate her story, and the logic of the story 
itself While the prosecutor cannot recreate the rape 
situation for the trial, he can attempt to present the victim 
in the most convincing and sympathetic light possible. To 
do so requires a working relationship between the pro«^ 
ecutor and the victim that will both reinforce her decision 
to prosecute and prepare her to be an effective witness. 

Pre-trial interviews are cleariy distinguishable from 
pre filmg interviews. By the time of pretrial preparation, 
the prosecutor and his of fice should have a coinmiiment to 
prosficuiion. The goal of an interview is to bring the victim 
and prosecutor together to work on the case as a team. In 
must jurisdictions . the attorney who will try the case is not 
the same attorney who filed or presented the case at the 
preliminary hearing. Thus, the profiecutor must mdepend- 
ently establish rapport between himself and the victim. 
The victim may already have had favorable or unfavorable 
e^jieriences with other prosecutors and cHjurtro()ni procc- 
dLircs In addition, she may be uninterested in prosecuting 
at that niomeni because she is attempting to place the rape 
exj:H;rience behind her 

The role of the prosecutor should be reexplained to the 
\uiim He IS an aiiomey and a public official who will try 
the rape case Emphasis on the fact that he "has been 
assigned to this case may suggest, perhaps accurately, 
that It was not his idea and he does not really care abt^ut 
hei He should demonstrate his personal ccirnnniiiient to 
the: victim, perhaps bv handing her his card, and she 
>fiould be encouraged 10 be an active [jarinei in the 
pfijeess. to ask questions and to volunteer ideaS: I he 
prosecuti.)r's efforts ma) not only boost her mcnrulc and 
sdl f confidence, but rnav ajsu uncover new evidence and 
iriai strategies The prosecutor should outline the schedule 
of the case and realistically describe the pcjssibil iiies of 
suceess The vvcaknesses and strengths of the case should 
be explored so that the victim will alerted to those 
aspects which will require special attention. 

Prosecutors generally acknowledge the impKinance of 
v%orkiniz closely with rape victims. Some prosecutors 
niect with the victim as many as si.x limes prior to trial: 
nujst believe that at least two meetings arc required. Too 
much preparation of the victim may produce negative 
eonsequences. She may become more nervous m anticipa- 
tion or her leslinibny may appear rehearsed and autc> 
inais- On the other hand, repeated rehearsals of the 
vicluii s aci^ount may decrease her tension and her reluc- 
tance ic) aniculate the \Aor>i details of the case hunher, 
ihe inheient tension ot (he inal will pre vent an emotion- 
It loiiiliil/ed prcsciitalhir! uf the evidenLe I fie dungeis 
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ot each nietluKl will i)bv lousl) hdsu lu be d^'^c^NcJ m wnus 
of the needh and duiiicunnr ul euch MCtiiii 

The location of pre=iriul vimiin iniurMcv^^ iiui> nillu 
ence their success The power^elaiumship hctucen the 
prosecutor and the victiii^ is undoubicJU enhnnceJ in ihc 
prt^secutor's (itfice bui nius iniimiduie the xicuni .uul 
frustrate ctjinmunication DcsjMie ihc Ci>ru cine nee ni such 
a meeting place in ihe pnisecuiiH. ihe \itiini v^iih j job 
famiU OT nfher respunsihil iiies i"iui> tind it hurdensiinie 
Thus, stnne thuuyht should be gnen to hndinu mutiuilh 
c()n\enicni times and places l! a Mciiin adMKdie (see 
Chapter IX) is av ailuble, her presence at these inters leu s 
may reassure and as^i\i bolh the \iciini and Ilie jjuisi; 
cuior. 

The Victim shuuld ^x; jucpuicJ th^ ait^MjiKC .ntJ 
l^ifte o\ her ie>lirnur]\ N^fiile ^utii j u l | '..ij uiM 'il shiuilJ 
apprDpnaic lu ihe abilnic ^ rsf tiic [>u.lk ul ai % kiini \ c i .J 
lechniHues Lun be ^ug^e^iied (1) Ihc ^kinn sliouiJ \k 
th(.)U)Ughl> taniiluif v\ith iill ih^ wihilh a.ju iul iU"' .niJ 
rec*>rded te^iirnonv ihtii she rrufOc i2> All Ui^erepan- 

wIC* iM ilU^^'ttily.[llCfll -'fli'ulJ ^.iiLllills Ik^l^d .illd 

e\|ll.MCj < M I tit xUvllii -fu JJ [*k fLiJlrlli,i v\|[(. 
|ih S SU a| ^ iJl C lit. h u l^-liAn .i i . j \s ,i| i. m i ^ I..* f i 
she VN til I'*: a^ked li iJcihlt^ .jlliial 4j \ Withh fu>iiUl 
t Sd Hi I vii i (»h* ih 'Lii J j 'f 1^ u I I J Uik: i M , M i f ! il i > a [ >^ i.^JuI 

Iltui ^l* rti,il ^fit w!M iHlci.i hci ^11 tfl^lM t Sfit Im'uU 

bt f ,11! I I f 'sA 1 I I i ( f K -.t U. i K W I 'I L \ V i li i . [* ' t ,i i J .! ! U I 
iJpC ItuluJj.iiJ (lit: (tfUM! [lU f'^'IkC. (fit. U!v . -iiui 

I fit li I It ij( * ( fi,i( fit ^ J ii f >i 1^ t (in ^ ^ ni ^ ! i i , ii. I ^. *L i 
V ui.it \i ( n , ^h^ , h., t ill. PI ^.UHiii [ .A 

tOUHiO..!!! ^If (fit v fi ll umlJ ^ . , i ^. u.m 

uviual likii I 7f NL^ .Imk.IJ inl J ^ f... . Jl likU flu 

hi ihc t * Mi i I ! i >*- ' i I ! =li (fK th.K '! li. i U .h.i fi 

thv^ ^^ill f^Cj^se.Jc 1 Mf ifK ! ..jN^r d i.nsL 

idclii ifU Jlion iNsiJv i!rC Jirost w ,ii > h f MsUlfvCiUf JmwI 

Ut )tMpuiJ|/<. [fit !r. v>>iJil idt.illfl .liii'ii fn ^u,,,,^ M n 
vskcfc tfic tku.fujj.f \ns --t.il... 1 —^1 Shi fi.'Ui.l tK 

intuiiht'd Ifiui fiW Ni.\ he tSvluJtti ilUIh ifi*^ ^uiiiU' Ul, 

during pari^ ( I liK iiiai, (he iuih-naie liu i ^ ^i k. t..n 
^ituki N tu.cfulls c spl.iiricd (Vi She fuujUlf, liii, mmi.J 

(hiii tiC! ap[KMJL!iiCe lII inal in.s\ fu. tnijn jnuht an i tfiiU ft^ 
^huuid *ltltlll[>i lO aSi'k) J.li^ iji.i , >| M t '( 'I Lilt Lii.ihwuj 
Clulhint, fucti iniLihl allv iialL (fit ims 

He_^rMid ( he '^t I ' M !s t l1 IJ 1 .ll lil i.J V . [ ! 1 i I i . i , \ \ . 

I tic I n!er\ il u ^ it hi t fic v inn ^h.uji J I* > . .ii Uit la^ i - ^ m 
[he incident liikJ (hen [iiesentation in ^onii f^i- t^ut''!-. 

use ditfwitlli ^Islt^- {<■' plLj>u!t iflt ^1 [iill U 1 fit i ,1, ! Lj.sl 

testimtins Some prxtsecutoi s ^.^ inte 'Ui catn tjuj^ii ni fhat 

f he V will dS k i > 1 1 { he [ I d 1 1 C t i \ ,1 11 I ! i 1 a I! ' ' i i ..i n J L V i ll ! ,i 1 i N 

rcheai the (c^inn* MIS v*. ntj ifit \ u [ iiii 1 1 i (k n . i .ui 

IMU wtial iht pf ristC Lili'f ^iH.tjfil fit taf. ^iuinjL [f»v *.fi,t^' 
Ut'ii In erritll [he IflfiMiiklIkU! m^J I lii j >^ ( il.i 

tflfCii^t j if t [ *a I a! 1 1 'M 1^ I'-' M^ak>. .ciUiii: .Njl tf,^ i .j , 
wiCtiilv iiiide ! "^f a nd^ iflL tj -^t i wi i .hu.j iN (mi ttt..^ i ^ ! i 



antiLipjie ihc resptjnsc svitli reasiinable cenaini). Other 
prosecutors sinipl) go i)ver the stor) \s\\h the victirn a 
nuinbci oi iinies to make sure that the victim isconilbrta^ 
ble and confalent in its preseniatmn 

The exaei description ot the sexual act is (if ten the mosi 
dilliculi as[x»ci ol the direei testimony for ihe victim At 
^iMiie jioint piioi lo iiiuL (tic priisecutor must be ceilain 
ilkii (lie sjKjt itk element t>t jx;netraliOH, it retjuired b> , 
can bJ articulated coin mcingh b> the victim It is inipor^ 
lant thai Ihe kmguage used be appriipriate to the v ictim and 
moik'nsue to the jurs Ihere are obvious linuis to the 
control that the prosecutor can and shinild exert: it ma> 
ict^uire woiisidgiahie skill \o help the victini express her- 
self 1 ri I e I f n [ ti a t d I be t ^ > i n I o rui bl e 1 1 * he r a rul I o t he J u r \ 

IMupaiinL: the vkimi tui cros^' xanniuitiori is an 
tquallv iiiijHMiarii ^ i Mir]>u(ie Ml ot pretrial pre|jaratinn I he 
utiiin .tiould under ^laiid die role eit thedetense aitomev 
and itit [nnjiu^e. scij|X: and unijCipated tone of his ques= 
Ik Mi-. buMie '^petlfK dlitt.lhiiis might tie glxcn tici tl) 
LisBh verv turetutlv ro each question so ihat ii is clear! v 
undtrsiiH^d i J) Ha ust f>ele^!L answer in e ca^li ^ut-aiiiii k? 

L:lV^tht: pli^^etuinf ail OpjKU i UliM s luohjttl i^) I t II t fit 
! I uth , Ji Mi *I ) J Ii \ i tiM e a bi >u( fik ti s * hi a j w un ^ iJi t and 
J,. ' iu, >i s ill u [iict i I ntv M hkil h Mi ( 4 ) tult aj j|iu pi lale ti ii u 
t iOii aiiHjId Hi M I 't I fk ul do , i ^1 a n.^ks ui fl l; til t >a^t k 
(he tiue'^ikniei f«M diac aiu [te tii^- lUiipi' e In a^kine 
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. lik f I ^ j . , J . ii I i I i . ^ i » ' I 
Mi \)\ It fit til ihy alilk .,jak s Jllflv I i. u li'MI^ 

t Lj ( i I ^ v\ i 1 1 ll 1 1 u: I \ f ll e 1 1 1 1 tu 1 1 it I u I 1^:-^ v.t I fia i 

:\s ti.ti_!i|^t' I )t I >t I id h I Ll LijHMl iflt' SO[ 1 hi -4 lu af 1 1 M 1 
iC s ^ diL i ' \ ^ I ul I ^UateLle^ Ol (fu ^lak .mhI tfiu 
ii! fs t^i'kiintd (fUi! fie ilki ^ iill 1 1 ifH k. > 

iL .|MMiJ -Ippi '|M i ,1U I \ *M!lflt^ U i ( [It ^ .(aiii! iLtlt ! 1 1 lI X f SJ 

ui Jaiijjt . hiK^ \ ti ! tial If div I ii il altenij.i (* > i *u( uu 

if,^ UUt li.ai^i .fi^ JiUiS itJlt'lMiS MllJ i.l.ll.aiJt tilt 
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,M>J ki ^id svqUeM! reft.ijd ^atsthiiis i.fi Llljiei t i o 
L saM ! 1 ii.. t u k M ! V d Ii e^ h ^he - f i. ujl t] f*e uf ^k k < ^ [»l id i i diui 
ihe pju-^CL ui.,a did iii.?i Ltll hei \s h^A Eu ^as ts^tj./i dui[ -diy 
^fiuuk] , Mih Iti I I ht 1 1 ui h 

1 1 fi. .ul J iK t a!pha^l / ^ i U. .i il.. . . i il.i .... i hi .J 

a .Uil ihoiikiL:!! prcparatkh, ot (he \^ i{./e^''^e^ H'hiic ihe 
i'lM-^t.. uiiM viiiiii'M. leN (he sMin^^^'-' ti.it ^^fit '^fii^altl -^ti^ ^■■•i 
ifia! iiv .lii'ukJ dkii it llic iiuifi faiiiiit i^^ aA^.^uMVI^ 
pre} i!i ,Mc ^ten.fi ^^ill kop.,ul|/t ific l.a^u -X. (tit (ikjl a 
I 1 1 M V ^ 1 ii f ! 1 u -^l \ ■■\. I ! ai I -'k a Mi^ J i I Ii i ■ iw i . . I. - . ^ * ' Ci 'i I 
^ : lU I iU. ill.. .! 'a: u , ! I ' m i ^ \: i c v .11 - u ^ f. [: k 11 ■ a (hul 
(he de (t /id,j, t ,1 !,( V \\ ill kMfit t ft Ukt li( !a k. C i Ml \ iCiunis 
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do not happen by accident, and preparation is a key to 
suqcessful prosecution. 

Preparation of the examining phymian . Doctors often 
pose special pre-trial problems= Fir^, they are very dif- 
ficult to locate and interview. The emergency room doctor 
who examined the rape victim may have been a resident 
who, months later, has moved and has little time for trial 
p^psration. Second, a useful interview may require that 
the pro^cutorhave a rudimentary knowledge of examina^ 
tion technique. These difficulties reflect trial problems as 
well; doctors are often uninterested or unavailable tor 
testimony and their technical language may baffle the 
jury. The prosecutor should anticipate and compensate tor 
both potential problems, 

The importance of a pre-trial mterview with the ex 
amining physician cannot be uiiderfesiimdied P^^xturs 
tend to be very tentative in their conwlusions, cspeLiallv 
when subject to the scrutiny of cross=e Kaminatujn. Unless 
chey are well -brie fed on the tawis uf the ca^c and the 
relevance of their testimony, they can he as hannful to ii 
case as they are helpful The prij^cwuiui luiyhi ti^k ilie 
dcKtur what he can offer to help c^iabllsh (hat ilk Mwlim 
was subjeetcd lo a turciblt ^eAUal d^^ault I hc piu .cl uUm 
should [hell waictuUv discuss Ihc sii^nuUi^ and Meuk 
nesses of the diHJturS >/t5:^tr N aiun^ U Uit; pi'^.>cv.uUM wiiu 
explain the feievafitc ut tl; nediLdi te>iiijUMi> eshitHi 
Mjrne knowledge suggc?*tue ot hu ihiCicsL aN-*J JeiiKui 
straie a need foi iht diteioi s d.^Mstaiiwc. the iudiiiuiutl 
lawyer dih^iui uiaipdllu \na\ be iuhkJ lnlu a Miuiual 
coiicerii ioi ihw- Vict nil and thw i^iinit 

Just lavvvti^ Fui^ c a j)iv>t>lciii r^linphl n^^. di^ li U^al 
laiigua^e tui the jui> tiHs i.iust ihe *_Kh Ivm Ic ic 

iiunded tt-t icuwh jnd c v^iifiijut kch.iiii^: \ nuiil) 

the doctor tna> ha\e liftlc t ji.iil lai il v v^iih te>til and 
be as cuneijrney dbout hi^ t!Xpu^uic ^los^ cKaniination 

as ihe vKlnii H\K:^7slbie llilSlAd ^lu-^.^ c sainli.i^ihHU-^->uid fjc 

revievved vvuh hini If the d\.>vUh cx[)cncikeU the 

piUSeCUtin >husj|d Ihjkv >u^C dial i^JllC v^ill liui be 

perceived a?* uv c .>iihdt *ll iiiiJ t.iJi.dt: cudi-i^ 

PrepLirtillutt ijf iffhtrf y^llflcss. ^ h^cjv v*.niie . .Jn-ilJ 
t>c intei vie wed |>! loi i'-'Uiul lueviu. t'l ^ ih .) tunti , buic lif 
I 



the prosecutor's understanding of the case and therefore 
influence its prpsenlation. The^e interviews also provide 
the prosecutor with an opportunity to assess the willing= 
ness and credibility of the witnesses, so that he can 
aniicipaie the impact of their testimony and plan accord^ 
mgly for the trial If it is appropriate, the witnesses should 
be alened to what they can contribute and how their 
testimony fits into the whole. They nnay be able to 
volunt^/infomiation that was not pfeviously elicited or 
recorded in their written statements. Patrol officers, par^ 
iicularly, meviiably know a great deal more about tl^ 
crime and the crime scene than is found in their often 
cryptic incident reports. 

Preptiratian of exhibits. At some point the prosecutor 
should make sure that the apprdpriate exhibits have been 
prepared for use at iriaL These may include .maps, di- 
agrams, photographs, charts and other kinds of illustrative 
devices that will clarify and enhance the presemaiion of 
the case. It is a general axiom of trial practice that jurors 
will remember oral tCHiimony considerably longer and 
with greater comprehension if it is supplemented by 
deniunstrative evidence. The preparaiiun ot such exhibits, 
huwevei, shuuld not be dune too early, for until the 
prosecutor has a firm underslandingof his case, he will not 
kiiuw what panicular angles or perspecUves should be 
wdpiured tur illustrative purposes This problem only 
uiiderscures the ubvious need to prepare early and in- 
lensely 

III addiiioi!, the piuhcuuiuf shtnild t»c cenain that all 
^.iivsical evidence is properly marked and stored and that 
the chain of custody can be clearly established. The 
pio^ecuioi should know m advance of tnah which witness 
uill introduce which exhibit and what additional tes= 
iinu^iiy will be required fur the evidence to be admitied, 

Fre rrial clwckhst Some prosecutors hnd it helpful to 
picpaie a checklist uf pre^al steps \o assist them in 
allucatiiig time and lu assure them that nothing is over^ 
k.Hiked A sample checklist which can be modihed lu the 
rieeds u! individual pluses ulors and U>cal piucliLC has 
been included as all appendix to this chiipter 
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CHAPTER 7. TRIAL 



^ Over 98 percent of ail reponed rapes are resol ved short 
of trial. MoSl reports never leave the police department, 
many are not filed by the prosecutor and mo-st ofMhe 
remainder are bargained in return for a plea, usually to a 
crime less serious than the one originally charged J 
Nonetheless, the public perceives the trial as the culmina= 
tion of the criminal justice sysienrs response to the crime 
of rape. Therefore, the public perception of the symbol i/^ 
importance of the trial should not be Ignored. Brutal 
treatment ©f the victim at trial and low rates of conviction, 
which have been publicized repeatedly in the media, 
adverHely affect public attitudes. 

Aggressively fought and successful rape trials may 
phnfige the public's uttilude and may ulst) fitted the 

.jiattitudes of victims and criminal justiijc peisonncL It 
victims believe that lape inuLs can be won. that the) w^il 
be supported within the criminal ju^stice systeni and ihat 
the experience of trial is not ^s crippling as poriraved on 
television, then, perhaps, there will be nunx rypijiiing. It 
the police realize that the prust:cuti>r s otHcc will take 
difficult cases lo tna! and svin. then ihc) imu> be more 
encouraged to thoruughlv inv est i gate and tile l^sc^ that 
were previously considered inarghuil. it [)rusecuturs 
themselves see rape cases as wludlengirig trial :^ that can be 
won, then perhaps more cases wiil he idkcn ic? trial and 
more convictions will be earned 

Most experienced trial attorney ^ Ji< nu( jfeittivc tlic 

^ trial of a rape case \o Ik smnitiwjritl % ditlercnt tiufri 
the trial of any oihcj nuijui telonv rtic\ aiLiuc thai the 
experienced trial a[toinc\ wan trv d/is ta^t. it is ^implv a 
matter of pfescnting the cs idcncc I u u Luge c -^tcnt . this is 
true: but certam characteristics uf lajH? du pnsc special 
problems at trial that rcqLinc s(x:L,uil prosecLiiO! considL:ra = 
tion. 

7,1 Prior Sexyerl History 

Prosecutors generally agree [lidi il cvijcute the 
victim's prior sexual hisitsry is udmiiied at tnuK it can 
seriously damage the state s case This evidence can be 
used to support the detcndaai s consifni dclcnse and 
suggest that the victim's behavior contributed to her own 
victimization. Several state legislatures have s[veitkally 
limited the use of this evidence and have priH ided special 
procedures to test its admissibil itv Other states still rely 
on common law iradiiions which also liniii the adniissibil 
ity of this evidence. To scnne extent, hnwe\er, ail stales 
allow the admission ut the vicmrrs prior sexual histoiy in 
certain circumstances. The pn>sccuior nuisi be aware of 



the law regarding tRis evidence as well as strategies to 
prohibit its use or rtiinimize its impact if admitted. 

Recent statutory schemes. There is great variety in the 
statutory schemes that have been enacted to limit the 
admission of the vieiim's prior sexual history. Some 
statuies allow its use only when it is relevant to the issjjeof 
consent. Other statutes yl low its use only if it is relevant to 
the victim's credibility Other states allow its use if it is 
''relevant," a terw^ndeflned. Still other states limit its 
use to explain the presence of semen, pregnancy^ or 
disease. It will take a number of years for theconstitution- 
aJity and scope of these restrictive provisioris to be adjudi- 
cated. What is clear, however, is that legislatures have 
instituted statutory changes to limit the harrassment of 
victims at trial and to increase the possibility of rape 
convictions. - w*^ 

There have been several problems with newly enacted 
statutes. An Oregon statute, for example, has been inter- 
preted to limit the prosecutor in establishing that the 
victim did not have sexual intercourse during the twenty- 
four hour perit^ before the rape; such evidence could tie 
the semen found in the post-rape .medical examination 
directly to the defendant's act of intercourse. If the pros- 
ecutor does inquire about intercourse ^horily before the 
rape, he may open the door to extensive cross- 
examination regarding prior sexual history in general. 
Most j^tuies do not mention sexual acts subsequent to the 
rape but iheirs^^cifiCity on other issues suggests that such 
evidence is admissible. Some of the evidentuiry statutes 
are vague and fail to suggest specific admission criteria for 
the judg^ihe statutes may only be a^Jielpfiil bras harmtu! 
as the cornmon law. 

Many oNhe new statutory schemes provide lorelab- 
urate pre-tri^ proceedings at which the defense must 
esablish the relevance of proposed evidence. These hear- 
ings are usually triggered by written motions which out- 
line the scope and importance of the evidence. If the 
documents successfully raise the issue, a full (usually*/? 
( fime^n/) evidentiary hearing is held to rule on the admi.ssi- 
bility of the evidence. There has been relatively little 
practical experience with these evidentiary laws. Most 
prosecutors in those states where such legal changes have 
occurred report that there are very few rcquest'^for hear- 
inps. Either detense attomeys have had a difficult iiiiie 
specifying and documenting prior sexual acts that are 
relevant ot. in certain cases, prosecutors have conceded 
relevance and the hearings have been waued * It is 
difficult to determine whether these statutes will hase any 
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impact on cross^exuminaiion during preliminary hearings 
or 6n defense aiiempis to question the victim through 
dapositions or intarrogatories. 

Some prosecutors heve expressed concern thai the 
elaborate procedures designed to screen out prior sexual 
history information may have the opposite effect Under 
the common law in many states, specific acts of prior 
sexuality were txcluded if such acts were committed with 
anyone ^ut the defendant. The language of the case law 
was quite strong and often sufficed to limit admissibility 
of the evidence. The new procedures work to legitimize 
the Use of such evidence if the defendant follows the 
specified procedural requirements. It may become more 
difficult to reverse the trial judge \s ruling if the evidence 
has been carefully considered pursuant to the Matutc ^ 

Since the evidence is so critical to the jury's judgniciiL 
of the case, the prosecutor must be prepared tu lespond to 
any attempts to have the evidence declared admissible 
Several steps are possible ( I ) The piu^secutui ahould fuicc 
the defendant to be specific with regard to the evidence he 
seeks to be ruled upun arid its rclcsdjiwe td the thaige 
Vague innuendoes ur w\idtnw^. that jncul) ^u^^^sis a 
pus.sibllltv ut i.ele^aiite ^Ikuild nul lu cvwii 

warrant (he hcariiig lo Ucicijiuii^ tiUn.il.i^ltjtlllN tJj ihc 
pli)SCCUiv>i ^liiuld galhei lUtJU i^iifH^, [liy k^^i.-^LjIvc 

hUciH i?f sljtules through icwuuJ'^ ut Ic^i^Iuii v i. Jebuic 
Ci>riiirultee fiearings. cmd putiht st^aciiicriL^ hv lubb\i^i?i 
and t fie ernor w hich he t tui use Hi iu ul a- ^uisicrits and 
bf lets It) c^tabll-'^h ifie clt-tij need tiii'i puip»f:^c o\ Uic ncv^ 
legislaiKfri (3) Tfie prOsc<^uti.>i du'uld fiu\w piLj>aicd n 
standaid In let vvhicfi Miinriui[i/t ■ the lutdliiuhjl ^.tJinnUfii 
lavv c \t lu?«lO!i.H lit sutfl yvldeiiLt and dc i in Hi .ti Jit. luJW 
tfie nc\^ ^t.iiutts Hi Mil aditir^sltjilil s ^^tii fuiitici ] fic 
tUiiifiujii law can f>c 'Ui|Jp|tiii^jnted h [fit; huinciuu lav\ 
leview Jiiin ic nt.ii ic vvfjiLli hdve luiculh difLUinc.iicd 
iiailcMivil iicndr^ hi ihl^ jitti ^ t^J In fl. . nt tu-.ti [fit 

[M n-.ccun-M^nuiH hiti 'i>n iniw t ,u J \^ iiinc ii ^ gi *up-3 jl^uut 
ific possihWi) ('1 aniKu^ lui^is 

It the detefidant's m^.tum^itJ i^Uiiit the cvidc,*. ^ is 
denied, then it is importunt that the prusecutiir caietully 
piepare ii \vriften nrdef which > urn man /e^ the tCJuit 
findings of fact and ciinclii'^inns ot Kih I fit ^^tder ^funjld 
state the exact evidence txcluded well prnhihii any 
innuendo or reference [i> s\j^\\ c% ideuce C uieful diatinig 
may deter a skillful defence counsel titMn altenit»iing tu 
circumvent the crjuit ^ hc>jdini^ A ciude c sample iA ^uwfi 
techniques nilghl in^uUe a dtfeu^y ttitiMiies N^fii^ asks ific 
victim if she is niarried and then asks it ^he has any 
children While the^e quesntins tria\ t)e innocuiju:-^ on their 
tuce. if the answci .to the funne! queMUjij is "nu aud tlic 
• latter is ''yes/' the defense rnas have raistJ suggest!, jus 
of r>fomiscuit\ witfioui Cijiifiuiuinii I he issue duectl) 

The written ordei [Trcpaied bs ihj, sUiic ,fu.uld pui (iiv 
defense attorney oil nuiite that ii£:iihei ifK w<-)uit iioi the 



prosecutor will allowtuiy inference to the sexual history of 
the victim, All parties should k<iow which questions will 
and will not be allowed in advance of their being asked. 
Even if the objection to an improper question is sustained, 
the very asking of the question may do significant dam^ 
age A hint that promiscuity is being covered up by the 
objeciioji may be more harmful than the exposure of the' 
facts themselves. The limits of admisiible evidence must 
therefore be established outside the presence of the jury, 
before the issue can be raised in triaL 

Pracrice under the common law^ In those states in 
which aase law provides the basis for limiting the admis- 
sion of prior sexual history, prosecutors often file motions 
in limine . These motions, usually heard at the beginning 
of [he trial, request orders from the court to limit the use of 
such evidence during the trial. The putpose of such a 
motion is to forte a ruling on the issue before it can be 
raised in front of the jury. The motion should be written 
and aecurnpanied by an affidavit outlining the specific 
evidence sought to be excluded. The motion should state 
that such evidence is irrelevant and its use would be 
picjudicial to the state's case. In addition, the motion 
sfiuuld stress that ifie ruling should be made in advance of 
I rial so that the jury will not even be aware of the is^sue An 
example of Such a niutiun is included in the Appendix to 
tills ehaplei 

I he dangei uf such a niOtiun Is that is f orecs the stale to 
hpcLif) what evidence it seeks tu exclude. Specific evi 
denize inay be revealed that the detense is not aware of at 
[he same |ime that the motion signals the state's vulnera- 
t'llity on the issue. The prosecutor should a.ssume that if 
[fie c \ idcnec is damaging it must disclosed and that ilie 
defcnddni should already be dware of it The purpiose of 
I he rnotuin is to control its use by aggressively demonsi rat 
ing its inadmissibility. ^ 

Some tnal cuurts will nut udc uii ifiuiiuns ifi limine until ' 
iht issi^ aiiscs duiiiig tfie trial Even it the court reserves 
Its luling on the motiori, hQwe%e!, the court may require 
that at the appropriate tim^the defense counsel make an 
offej uf piuof rather than ask the question in front of the $ 
jujy In general tfie prosecutor s motion will alert .1^ 
even une to the pioblem and will tfiereby ensure scrutiny 
ui the Issue when it does arise 

bveii m tfiose stdtcs which have lica rings prescribed by 
statute to consider such evidence, motions in limine can be 
used I hese rnoiions usually seek orders which go beyond 
tfie evid^ee^roposed fui admission by the defendant 
They further insure that all related evidentiary issues are 
I e solved before the trial begins. 

Adff{i\^ihle ewdefue oj prior sexuul hi si on' . There arc 
V ases where evidence of the victim's pritir sexual history 
vvill be ddinitted El tfie I ifie pruseeuior has cOnc^de^its 
lele aiwe or the judge has luled i)ver stateiobjecgon that 
tfje evidence is adinissible In either case theTSnJsecuior 
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tbi eVMten^ Umieir or s^mit its w^mon by tim ^fiind- 

the pit^titor imrodu^i the evidence tumself, he 
€Dmfol itipre^ritation.H§ canbepn in Omvolrdire 
of thi Jitf^ by aaldnf if ihm vktim'i pnor sexi^ histo^« 
for #xainpl%a gonvictiioii forproitituiion, will influence 
thaiu^'s^lne^tlon. Ha canask thejury tDprDinlsethat 
tBey will npt consider thapmititutiori eonvictiofiexaept as 
specited the court, In opening argunient or in diit€t 
ixaminatioii of victiin ha, might then reftr to the 
aonvlction as a ''mtsd^meiiior*' thus attenipting to 
minimize its Importance. The ge^ml strategy of the 
prosecutor is to take the issue away^ froin the defense, to 
show the Juiy that he is not hidinganything, and to control 
the use of the evidence in a way that mini mizes its impact. 

If prior se>cual histoid evidence Is offered or ex^oited 
by the defense, it can often effi^tively neutral ized by 
the prosecutor in argument; in fact, some pro^cutors ^ 
assert that such evidence can be used to the state's 
advantage. By reference to defense use of swh evidence, 
the prosecutor can suggest an utaniptto^align the rape 
victim. Especially ifthe jui7 has fee&iftfluenced by recent 
public concern for rape, sucb afgunient can demonstrate 
the weakness of tbe defense case by suggesting the great 
lengths to which the defense must go in order to avoid a 
conviction- 

7*2 Jury Selectien 

4 Most prnsecutors agree that the process of selec- 
tion is critical to the success of the state's case. This 
process includes not only selecting the individuals who 
wii! hear the case but preparing them for their delibera- 
tions. It is especially imponant in rape cases where 
personal altitudes toward rape^ sexuaiity and women ane 
so important to the juiy's perception of the facts. 

The impact of jury attiiudss in the deliberation of rape 
cases has been docufnentad in Kajvin and Zeiiers The 
American Juryr The authors studied 106 foible rape 
cases which involved a^lt victims. The data suggest that 
juror attitudes toward the behavior of the victim ^em 
critical factors in the jury*s determination of guilt, The 
authors conclude: 

The law recognizes only one i ssue i n ra^ cases 
other than the fact of intercourse: ^Yhetherthc^e 
was consent at the rtoment of intercourse. The 
jury, as we came to see it * does not limit itself to 
this one issue; it goes on to weigh the woman's 
conduct in the prior history of the affair. It 
closely, and often harshly scrutinizes the fernale 
complainant and is rtiovedtobe lenient wit^the 
defendant vvhenever there are suggestions of 
contributory behavior on her part 
, , . the jury chooses to redefine the crime of 
rape in terms of It^ notions of (the victim's) 
assumption of risk= Where it perccive.s an as- 



flnding the defendant guilty of a lesier crime » 
will frsquendy do so. It is thifs saying not that 
tte defendatit has done nothing, but rather that 
what he hm done does deprve the distinct 
live opprpbrittn of rape . If fteed to choose in 
theie cases between total acquittal and finding 
the defendant guilty of rapep thi jury will usu- 
dly ghooie acqplimi u thi Iwif^evil.^ 

The job of the trial attorney is to te^ Ju^ attitudes to^ 
ward upe and dien, to choo^ tiioie Juron who are Tm^ 
likely to vote for conviction. 

VairDire. During tte questioning of the jisrypaneU the 
prosecutor has an opportimity to introduce himself « 
e?tploie Juiy prejudfce and educate the juQr about the facts 
of his case and thi nature oT the crime char|ed^ Since 
jurort appear to have strong opitons re^rding rape, it is 
important that the prosecutor idfntify unacceptable jurois , 
whonn he will ask to have eKCused, and neutudize the 
pngjudice among the lemaining jurori. The prosecutors 
^rveyed as part of this study geneiBlly believed that jury 
bias was inevitable in rape caseSi but that the v^ir diri cm 
provide the prosecutorwith a means tocontitil its impact. 

Prosecutors from various jurisdictions were asked to 
recount those questions they geqerally asked iri rape 
cases. Though the respotiies varied greatly, the Questions 
can he grouped into three categories: (1) questions which 
explore general attitudes toward rape , (2) questions which 
explOT the background 5f the juror, and (3) questions 
which miate to the specific issues of the state's case. 

Quesriom which explore general attitudes toward 
rape. These questions were used to identic jurors who 
had conservative, judgmental attitudes toward sexuality 
and rnighi be unsympathetic to a rape victim of less than 
chaste character. Such juroiB might impose their values 
and life styles upon the victim and blame her for the 
assault. Prowcutors used these types of questions most 
frequently in cases where consent was the anticipated 
defense. Even In cases where consent was not an issue, 
however, prosecutors wished to identify those jurors who 
could believe that a rape victim had * 'asked for it," simply 
by being in the wrong place at the wrong time. The 
technique suggested by several prosecutors involved a 
sequence of questions. The initial inquiry would attempt 
to explore potential prejudice while the rafnainini ques- 
tions were intended to force the juries to be fair despite 
their biases. 

The initial questions were often open-ended, encaurag- 
ing the jurors to talk and reveal their attitudes. Examples 
include: 

• Have you watched any television show?; or 
read any magazines about rape? What were 
they about? Do you a gi^ or disagfee with 
those ideas? *^ 
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• Ifayf ydu ever bten js 8 serious discussion 
itewtifc cHme of rape? What was discussed? 

bW^I pOiici€ii d<6 you late on thorn issues? , 

• Do yoy associate the crifiie of rape with a 
piirtjcidir type of mpist? Vktim? Sequence of 
eventi? , 

!i • DcyoOi^m ¥rith the notion that *'a wcmm 
canhot be m^d' '? 

ProsiQUtois tbin followed with leading qulstions t\m\ 
enCMfiped the Juroi^ to put aside their bMses and be 
objeetive in their deliberation, Exannples of tNse ques- 
tions include; 

f t You understand, do you not, that you ere only 
to consider the evidence presented to you at 
iriaU and not what ybu niay remember about a 
telovisio|i program or magazite article? 
k You understancl, do you not, that even if you 
disagnee ^vith the life styles of either the* 
defendant or the victim, you are not to judge 
the case because of your biases, but upon the 
facts of the case? 

• Do y(ij underHtand that even if you disagree 
with the law as outlined by the court, you 
must follow ihat law? 

^^inally the prosecutors woufd exact a promise from tte 
jurors to obey the law as given by the judge and lo 
deliberate only with" reference p the evidence. These 
questions might include the following: 

• Will you promise me and the defense counsel 
that you will put your attitudes toward life /* 
style. and sexuality aside and take a fair, / / 
unbiased look at the evidence? ^^'^^ 

m It is easy to be a Monday morning quarterback 
and say here is what I would have done in that 
situation. Can you promise that you will put 
aside your' personal opinions and consider the 
evidence as presented? 

• Vpy may tind that you do not like the defiend- » 
ant or even the victim in this case; nonethe- 
less, can you promise both the defendant and 

the state that you will put aside your personal 
judgment and consider the case on rts facts? 

The prosecutors suggested that the value of these 
* 'promise" questions could be realized in rebuttal argu- 
ment. For example, in arguing a case which involved a 
cortsent defense, the prosecutor might assert: 

. . . Now you may not have liked the ^ople that * 
testified in this trial, and you may have had 
difficulty understanding why (he victim did 
what she did, because you would never have 
done that. But what you might have done or not 
done is unimportant, and you cannot consider 
it. Each of you prornised rne before this trial 
began that you would hot judge these people's 
life styles. You prornised that you would put 
aside your personal biases. It is nor enou|h to 
say that the victim was naive %r foolish. The 



muii l^k at ihe fm% . . , ' 

The seqyefsee of quastioni allows die pro^utor to 
IdemiQ^ a few candid JuroiB whose attitudes make Ulem 
unacceptabtefortlie cast. For tha remainder of the panel, 
ttese questions should suggest the eiis^i^f of prejiidiee 
ia everyone and the need to plage si^h bigies ailde, ISig 
ultimate goal of the proiectitor is to have the juroi^ bend 
over backwanls to N fair te the victim. 

b. Questians whkh ex^/orw ilm b^kgraur^ €f /At 
Juror. The^ sm qyestions wtich pros^utcm ssk in yirtu^ 
ally every f§Iony ^m. They Include inquiries into eduea^ 
tiona] backgipund, occupation, hc^ms, comniuiiity 
groups, subscriptions, and family tiei. One f^rtieiilar 
iubject TOntloned ofim by pros^utcMi' cpneems the 
Juior's experience with crioii and thi criminal Justiee 
system. Some of these questions include the following: 

• Have you or a member of your family ever 
been t he victim of a crime? 

• Do you kno'w anyone ^ho hasSi^n the victim 
of a serious felony? 

• Have you e^er known anyone Who has b%eii 
the victim of a ripe? 

• Have you ever known anyone who has been 
accused of npe? 

• Do you haye any friends or relatives in law 
cnfoicenfienl? 

• Have you ever had any bad expeiie noes with a 
law enforcement of fleer? 

These questions may reveal that the juror has had a 
neptive experience with law enforceji^eiit or has had a 
friend or relative accused of rape. In addition, they n^ay 
reveal a ptedispwsition to identify with the victim of a 
crime. The goal of these questions is obviously to leam as 
much as possible about the jurois in 0|pd?r to pndict how 
they will perceive and weigh the ev/d&ce, 

Quesfioru jMchj^filate to specific iMOes in tlm 
state's cam. Perhaps the most iniportant questions that 
can be ask^ in voir dirs relate to probleni areas in the 
prosecutor's The pmsecutor.liiay be able to expose 
weaknesses in a manner that steads the issue from the 
defense and minimises its impact. Under the guise of 
exploring possible prejudice the proiccutor hopes to pre- 
sent his ca^ In e sympathetic light. 

Several prosecutors who were interviewed sought to 
aJertihejury to the lack of evidence in their rape cases in a 
manner that made this weakness understandable. Rather 
than have the jui^^ speculate on the absence of additional 
evidence* these prosecutors believed that jurors who were * 
alerted to the problem would pay more attentioir to evi- 
dence that was presented. Examples oif these questions 
include; 

• Do you understand tKat rape is a crime that 
recurs in the darkrie?ii of night , usually with- 
, out witnefi.s and never in front of a crowd? . 
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• If the law initniets ym thit you can convict 
tte difendaitt even on tte tegtirnionj^ of one 
"^^tness, will you te able to follow? that law if 
ym biliivi that witness teyond i MsonaWt 
doubt? 

The latter qjU^tion fonses tfie Jumr to consider a casa 
that Si weaker tbua As ptomQ laor tmy pmmu . If tt^ ^ati 
introduces thim or four ^tnesses tN jury should be 
leniinded in rebuttal that th^y agreed to eonvict on tte 
te^inioiiy of wily one. ^ 

Mmy pfOMUtors Mieve that juries Have particular 
^difflculsy with cases in vvhich the victim offATB little 
'nsistince. Ttese proseqiuors approach thf issue throiigh 
yoir dirt in a nuniper of diffcrent ways: 

• >Voulcl you expect the victim of a rape to risk 
death or hospital iiation in order to nesist a 
sexual attack? 

• If the instructs yoti that resistance is 
required under all circumstances, can you 
promise me that you will follow that law? 
Even ifyou personally disagree ^ith that law? 

• Under what circumstances can you fone^e 
that resistance \vould be foolhardy and 
dangerous? 

• Have you ever been in a situation where a 
person of greater physical size and strength 
has threatened to kill you unless you did what 
he Said? A.re ^o\i able to imagine what that 
would be I ike? 

Ofica agaiil the prasecutor can ask- the question in an 
exaigerated fashion so that the jury will ag^e ^ith him in 
a situation more troublesome than the one he hope§ to 
present at triaL He can later remind them that they were 
\^villlng to convict if there was no resistance; rn the case he 
presented the victim did indeed offer significunt resist- 
ance. 

If the victim in the case acted in an unusual wy, the 
piDS^utor might raise this issue in voir dire by suige^ing 
that what the victim did was perfectly understandable 
given the circumstances. Prosecutors suggestad the fol- 
lowing questions in these circumstances: 

• Have you ever heard about incidents where 
people run back into their btmiing horne to 
retrieve a piece of costume jewelry or a favor- 
ite dress? Can you understand what fear and 
shock can do to one"s common sense? 

• If thepartie?itothis case did things that ycu^ in 
the quiet calm of the courtroom, find strange 
or foolish, could you try to plac€ yourself in 
their predicanient to understand why they 
may have done wbat they did? 

Sonie prosecutors fear juror reaction to the particular 
life style of certain victims = They suggest exploring the 
issue in the following ^ays: j 

' • You vwlll leam that i\m vjctini in this case 
works as a ccKktail waiircss. Is there sonic- 
thing about the nature ot thut job that even 



*now makei you biased agilnst this woman? 
Do you think a coclctail waitress ean be raped? 
Is theite aiiything al^ut being a cocktail wait- 
ress that makes on^ less ^?^orthy of the protec- 
tion of tte law? 

• Can you promise the state and this court that, 
your personal opinions, no matter what they 
are rigarding t)^ ^rtks in Ml e«ii, will not ^ 
Interfert with your deliberation on the fabti? 

"OccasioniQly, thepmsaeutor will iidlateone impcitant 
characteristic of the ease, iiKh as hitehhildng: 

• Do you know of anyone In your family who 
hitchhikes? ^ . 

« Have you ever hitchhiked? 

• If you were hitchhildng and were robbed, 
would you say that you were * 'asking for it"? 
Do you think that the robber woi^d not be 
guiltyof robbery just because you weflHItch 
hiking? , . 

Where the juty composition includes several minority 
tnemben, prosecutors have attempted to utilize this fact to 
their advantage in the following manner: ^ 

Do you balieve that all citizens have basic civil 
rights that must be proteetad bylaw? Would you 
agree that this is true regardless of age, religion, 
race or wealth? Would you also agree that a 
woman has a civil rlghtMo be free from having 
sexual intetcourse unless she is a willing part- 
ner? 

Obviously there is a great variety in the potential styles 
and content of voir dire questions. Depending upon local 
law^ the indulgence of the trial judge, the facts of the case 
and the personality of the prosecutor, theve/r dire exami- 
nation can be an important opportunity to identify prob- 
lem jurdrs and introduce important aspects of the case. 

Choomng particular Jurors . Prosecutors were asked 
what ty^s of jurore they wanted to have sit on rape trials, 
Wiile one v^ould expect thai criteria forsetectfon would 
vary as a function of the facts of the tape case, there was a 
rennarkable lack of unanir^iity even when a constant set of 
facts was assurned. 

Many proseeutors did not distinguish between jurors 
selected for rape cases and jurors selected for other 
felonies. These prosecutors sought jurors who were pillars 
of the connnuniiy=-who had a long job tenure, a home, a 
mongage, a family or any other characteristics suggesting 
they wei^ interested in protecting theirown achievement 
from those who would not abide by the law. 

Other prosecutors were concerned that these types of 
jurors would be unable to identify with mxinyrapevictims, 
and as a result, these" prosecutors distinguished most rape 
cases from other felonies = Middle-class and rniddle-aged 
jurprs, who would be accept able in m^^st other felony 
cases, might judge the victim, harshly tor hitchhiking, 
gomg Lincsccmcd \o u tavern or inviting u man to her 
apanmeni. Of particular cnncern wen? middle-iiged 
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wornin, who might be extremely critical of (xher women. 
The poiiibtlity that these wofncn rnight ju^p vietims by 
chair own standaids of conduct and eautlon^s thought to 
pose B cofisidamble risk if tN evidanoe of resistince was 
mimnial and the victim actions wer^ Interpreted as 
suggtltive. These prosecuiore preftrred younger, niQie 
liNrated women as Jurors on rape eaieievan ttioygh these 
same women would be unacceptable on other cas^s, such 
m those which involved certain dnJgs. 

Generally* prosecutori sought juron who would Iden- 
tify more peadily with the victim than the defendant. 
Young men, if the facts of the case were not bnital * might 
identify with the defendant. In contrastp ^Ider men might 
be more interested in the proper tehavior of young men 
and display a patemal concern for the victinn. Men and 
women vyith female children of the victim's age were 
expected to be good juroi^ if the victim' s activities were 
consistent with what one might expect from a^aughter 
On the other hand, jurors with male children were less 
acceptable since they might be more inclined toe xc use the 
behavior of the defendant. 

The preferred racial composition of the jui7 was depend- 
ent upon the race of the victim and the defendant. Whei? 
the parties were of different races, prosecutor believed it 
was unwise to have many jurors of the defendant's race 
unless the defendant's racial connection to the juroR 
could be overcome. If the defendant's actions or back^ 
ground was significantly foreign to the juror, then the 
racial similarity was believed to be less important 

Prosecutors generally sought jurors with whom they 
felt comfortable. Such jurors may more easily identify 
with the prosecutor and the victim than with the defendant 
and, possibly, the defifl^^ attorney. 

Many prosecutors agreed that it was difftcull, if not 
impossible* to accurately predict jury sentimert based on 
voir dire. They suggested that the prosecutor should 
attempt to select stable, respectable citizens with whom 
the prosecutor could easily communicate. If the case was 
convincing to the prosecutor, then tTie pro^eciJior should 
be able to convince the jury. 

Unfortunately, there are very little data available on 
what kinds of Jurors are best for rape cases. WJiile tltere 
has been some research on jury serection in ' Apolitical" 
trials, it is quesiionable whether this has general ipplica- 
bility to all criminal cases or to rape cases in particular. 
While prosecutors were quite willing to theorize on their 
notions of Jury selection, most were quick to disclaim any 
scientitic basis to their beliefs, 

7,3 Trial Strategy 

The actual presentatian of the state* s evidence and (he 
tone apd content of the prosecutor*.s ariuments foUpw 
from fhc development of a Iheor) uf the case This theory 
IS the "story line'* of the case, into which every piece of 

46 



evidence shauld fit. It Is ifie conceptual framework that 
unites the evideiice into a consiffint^pd convincing 
portrayal of events. The theory of the case Is often 
fonmulated in antlei^tion cf defense argument, for the 
state's ca^, es^cially in i^pe cases, can be tailorid to 
u^hat the defense will allege. This chapter explores trial 
^mtefy by refeif nee to possi We deftnses and ttei r nelatid 
thecries of the case. 

Conseni defense. The case in which consent is raised as 
a defense focuses on ^^hether the victim voluntarily and 
v^illi^Iy engaged in sexual intercourse. (See discussjon 
of the ^sent defense in Chapter IIL) The identity <Jf the 
parties and the f^t that penetration ^curred are usually 
conceded. The victim contends that she was foiced to 
engage in intercourse ^hile the defendant asserts that the 
victim was a veiling partner. The prosecutor's strategy 
should be to demonstrate, through evidence and argu- 
ment, Jhat the victim's story is more Nlievable than that 
□f the defiendant. To achieve this goal* he can employ 
several strategies. 

Since the victim must suffer humiliation and invasion 
of privacy \b piJfsue prosecution, the prosecutor should 
point out how unlikely it is that the victim fabricated her 
stor^. The prosecutor should take advantage of the media 
portrayal of v ictim hanssnient and demonstrate theordeil 

' that ttie victim has gone through. Not only should the 
victim testify to theierribledetalUof the rape, but theju^ 
should be aware that she has been forced to tell this same 

• story to strangers in the police department, the local 
hospital, the prosecutor*s office and various public court- 
rooms. The prosecutor may go so far as to suggest that if 
the victim wanted to *'pt'Mhe ^fen^mp there are surely 
easier ways. The prosecutor should not^a^ the details of 
either the rape or the reporting process; tlm jury should 
consider itself obligated to the victim for the suffering this 
crime has caused her, 

Since credibility is central to the case, the prosecutor 
should portray the victim as honest, candid and forthright 
while the defendant is cast as evasive, inconsistent and 
untruthful. The consistency of the victim'sstory should be ' 
emphasized. Even though sh^ has been forced to repeat 
the story of the rape numerous times, it has remained 

.^hasicaJly the same, Incontrast, any changes in the defen^ 
dant's 5lpry should be exploited. The smallest fabrication 
on the fw!rt' peripheral point can stand for the proposition 
that if he would lie about something insignificant, surely 
he cannot be trusted on the central issues of the case The 
prosecutor can argue that while the victim has little to gairi 
and much to suffer by the defendant's conviction, the 
defendant, on trial for a serious crime, han every reason to 
shade the details of the rape. If the defendant has an 

jdmisMbJe ^riniinaJ recqEd, ihjs should obviou*il=y be em^ 
phusi2ed= 

The defendant should oecMt as fhfe*aggre#>sor and the 
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vietim'ia Mi pity, if tlM vi^tiiii used poc^ judgineiitor 
^Sfdayed iisiv^, tlds mi be tiffnid to dit state *i ad van^ 
ttp. Tte piOi^iteorgin lugiast tte vkdm'S vdnartbiL' 
ity in eonnst to the dafendant'i willinpieis to take 
ftdvanUgi of her, . 

Tte uMmati su££tss of the oa^ m%y dipind upon^ 
ptmmmoiH tocMfOborste the vietiiD's stay. My 
evidence sug|€Sting ifm defendant's \m of fofce either 
din^tly* through injui^ or torn clothing, or indirectly, by 
indkatiqiis of the vjotim's eHfiotion^ state imniidiately 
after the^pe, can be critical. Photograiphs and illustra- 
ttons can lugp^t how unpleasint the scene of intercouM 
was, while a tnap might demonstrmta tbi availability of a 
mofi conge nial setting for consensu^ intercourse. 

The pr^cutor should plan the entire ca^ presentatiDn 
with go^s and stritegies such as the^ in mind. Voirdi^ 
could explore issues of consent and lisistanGe^whila the 
opening argunient rnight stress the internal logic of the 
victim's story and how it is corroborated in every im- 
portant detail by numerous witnessas. The wiinesses 
themselves might then be presented in a_ parade, each 
contributing a little more to the details surroup^ing the 
rape, This should incre^sejury expectations regarding the 
victim and mark her testimony at the end of the state's case 
as the climax of the triaL It is often Nneficial to have the 
victim on the witness stand at the end of direct testimony, 
just before the courr recesses for the day . Thi s may leave a 
favorable, lastirig impression with the jury. If the victim is 
expected to be qur^.weak, she might be introduced as the 
first witness with the remainder of the case devised to 
show how her story is corroborited. 

All of these steps should lead to closing argument and 
rebuital. Many trial attomeys suggest that final arguments 
should be the first part of the trial that are prepared; the rest 
of the iHal acts to provide the fnundaiion for these argu- 
ments. In the consent case, this is particularly true because 
jury prejudice and the usual plausibility of the defense are 
difficult factors to overcome. The prosecutor must try to 
shape Jury attitudes through the presentation of evidence 
and persuasive argurnent t>onri the beginning to the end of 
trial. 

hientificutinn ilejvnse The primary straiegy i n an iden= 
iificaiiyh case is to bolster and conoborate the victim^s 
in -court ideniificationof the defendant, ( See dis^jussion of, 
identification defense in Chapter IIL ) This can be done 
through direct examination of the victim, testimony of 
corroborating witnesses and effective argument. 

Direct examinatiDn of the victim in an identification 
dise is obviously critical . Great attention should be paid 
not only to the vktim s description of the dcfendunt at the 
time of the rape but to rhe conditions under which the 
victim observed the defendiinf TN lighting, distance, 
perspective and time involved should all be presented in 
such a way as to suggest the possibility for accurate 



obslrvation, This can be done b^ breaking down the 
. incident into its Qomponem^^rti. the victim should not 
only describe tN appeamnei of the defendant, but also 
camMIy dei&ribe his actions and niovenientSp so that the. 
length of the obsarvation appears extended. Short time ^ 
s^ni fan be uagiented by the ^ndard device of the 
^a^utor looldnf at hl§ ^atch for the ten or flftean 
seconds mentioned. In the quiet CDUrtit)om with the bru- 
tality of a rape in iveryone's tnind, time citi appear to 
move vaiy slowty, If the scene of the observation * 
changed, each ne^ distance., lightings and pefspeotivt^. 
should be revie^d, It should appear that fte vietint^as 
made a series of independent observations, each rehifonc^ 
ing the last and clarifying the next, / 

In addition to describing the rape itself, the Wictim 
shQUld spend g considerable amouQt of time in oireet 
examinatiofi describing the subsequent process of iaen= 
tiflcation conducted by the police. The nature of tfe^^ 
photographic montage and the range of choice available to , 
the victim shouldte explored. She should carefully articu- 
late which features in tN photognph convinced her that ^ 
thii was the fapiit. Of course, these sKould be the same 
features that she prcviq^l^ described %vhen depicting the j 
eventi of the rape itself. This process should be repeated? / 
with reference to the corpoi^l lineup. The photogiiiphW 
montage and lineup photO|raphs can be submitted rptc 
evidence; normally they demonstmte that the idejjtffica- 
tion was not influenced b^ the police. The purp<^ of this 
rapeiition and concern for detail is to emphasize the 
victim's certainr> concern ing the defendant 7s identifica- 
troTi. This should obviously be cliniaxed wi^h the victim 
decisively pointing to the defendant as the n>fen whoi raped 
her ' I 

police witnesses can be used to corroborate the victim *s 
description of the identification techniques^ By outlining 
the proceduies regarding photographic/*and corpoml 
lineups the police can demonstrate the'^ professional ism 
and neutrality of the process. Furthemibre, they can report 
the reaction of the victim when she identified the suspect. 
Since this does not go lo the J 'truth*' oi the identificatinn, 
it nitty be admissible to shosv t^at M idfntt^ation wa^ 
made. Police witnesses can also be used to show othdr 
methods ofidemificaiiQa were employed, Juries rnay havb*^ 
come to expect identificution to he proved by t he miitdhi ng . 
of fingerprints. If the police have not considered thin* an 
astute defense attorney may suggest ittofhem. The police 
should be able to explain how they attempted to find - 
finierprints ^nd other evidence of identmcation or why 
that approach was inipossible. The absence of such evi- 
dence should not provide a basis for jury speculation. 

Any evidence which corroborates the victim*^ identifi- 
cation is critical. This could include test i many th^t^t he 
defendant was in the area at the time of the incident. It 
could include facts related by the victmi that only a person 
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who uw the difindam uncloihed would know. The 
ejilFioidinafy proximity of the victifn and herassailant in a 
rape fasa should be exj^wted 

DiagrmtTis, maps and photcgnphs can be usefuily 
employed to demonglraie the vktim*s opportunily to 
obsem the defcndiot. This not only wiH clarify her 
piesentation of the evthtr, but ipecitJ features sikH as 
exact distances, lines of sight and light sources can be 
marked for emphasis. 

A commpn defense tactic inid.ontificaiion is to dwell on 
the initial de.^ription0f the ^aspect, point iiut how the 
^description does not match the defendantt. Either details 
were omitted which appear sjgniticarit, or details were 
added that do not correspond to the defendant. The 
prosecutor can effectively counter the^e points in argu- 
ment by distinguishing between ''description" and 
* Identification /' Description is inevitably vague and 
inexact, for it requires the transfoniiation of a visual 
image into words. Inaccuracy of descrij^ion does not 
mean an inaccurate identiticaiion. The latter is the recog= 
nition that the visual impnfession matches the person 
identified. ^ 

One prosecutor described a particularly successfui 
technique to distinguish descript inn from idcniification in 
the jOrorS minds. In argument, ht asks thejurors to look 
directly at him but to describe to (hcni^Ives what the 
person sitting next to them looked like the day betbre. The 
prosecutor might ask what the colarcit the ]uror/s blouse 
orShirt had been, if thut jurorhad worn any jeWlry , and to 
estimate the juror's hdght anid weight. Obviously the 
exercise would be quite difficult the prosecuiur then asks 
the jurors whether if they saw thiii person again, they 
would be able to recognize him nr her. The point is made 
that descriptions are fraught with error, especially under 
the unrealistic scrutiny of cross=exar7iinatit)n 

If thf defendant does not look like a *'rapist/' the 
. prosecutor should be sdnsitive lo possible jury reaction. 
This could be explored in voir tirre where jurors ccuild be 
instructed that rapists exhibit tew cDnuiiOn charactcriMics" 
and miiy have nonnul sexual outlet v Sueh ,handliniz can 
underniine a detendant who is attruLMive und wh(> may 
even have a wife* chiidrcfr^r agirlfnend in the c<iunr(}()m. 
In a consent case, the derendant % iniprcssive dunieaiu)r 
may be exploited to suggest how he couk^Kvc ifitluenced 
the victim to ass(KUUe with him prior tn the rape 

If therc is iin alibi in ctmjunctinn with the nonnul 
identihcation issues, it is tniportiini ih:il the pmseciiistr he 
well prepared, fuich detente \Ajincs-^ -^hnuUl be inter 
viewed prior to trial unJ v^iih n staic\ vvitne^s present 
thai J neon Si stent siatemeois niiiLlc .jt iruil c.ni he on 
[M:aehed AAl trial, the *ilih] wilnc'-se shinild fx* e^L luded 
from the eourinM>ni hen not t^ij t)iiig urHl prtjhihiiej , as 
fni-ich .i^ possi hie . (rMiiuii^cij^sijii^' fh- ir (e Minu'fis iiniil .ill 
have test I tied. 1 he eri e \j n] nuilh 'ii tlu.se v^-jhu'-se^ 
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should emphasize bias and tncQpsiitetKies, Their rela- 
tionship to the defendant should b| carefully explQred* 
While their memory.of such obvious details as the time 
wh^ they were with the defendant rnay perf^t, ttey 
n>fly not be able to ryiember more peripheral details such 
as where everyone^sat in the room, what words were 
spoken or whaf clothing was being If ttMpnoMirtor 
ask^^ each witness to diagram the seating arranpment or 
quote the words of the defendant, dr^rnatie GOfitrddictions 
may appear In addition, each witness could be askecl 
when he first learned that the defendant had been charged 
with rape , when he first cam<| forward witrNbis story and to 
whcKti it was told. It can then be emphasize^^^ ^^ ^^v^ 
intbnTicd the police or the prosecutor that tbe man charged 
wiib rape was with him at the time of theerimd and so 
' could not have committed it. 

Though identification is the key element in thecaseand 
peiietration may be conceded, the prosecutor should still 
explore the rape in all of its terrible detaiJ.s. Inevitably the 
defense will attempt to brush this a^ipeci aside by conced- 
ing the horrible nature of the assault. The prosecutor 
should ntit succLj^mb to the temptajion of glossin| over 
thehe facts lightly, for he must provide a reason, for the 
jury tq^convict. He must try to create a situation In which 
the 'j\iry desperately wants to convict* and then demon- 
St rate that all the evidence points directly to the defendant, 
Psychiiifriv defense. The psychiatric defense often 
arises in cases where consent and identification defenses 
are unlikely, given the strength of the state's ease, (See 
discu^isjon of psychiatric defense in Chapter III.) Depend- 
ing nii state law, the psychiatric defen^ie cm represent a 
favorable option for the defendant. The defendant might 
prefer ij verdict of **not guilty by reason of insanity" to a 
conviction fc^r rape, for this may allow him to serve a 
shorter sentence in a hospital setting. The prosecutor's 
respnnse to this defense is virtually the ^ame in any 
felony. 

The prDsecutor should order his case frcitn the begin- 
ning to suggest that the defendant hus some advantage in 
pleading an insanity dctense and that he actually calcu- 
lated the entire crime. 1 he jury can be questianed during 
voir dire about the legal requirenignts of insanity i^nd 
about (heir bias for and against psych i at r'c testimony. The 
preseniatidii of the siuie's e vide ace and the prosecutor's 
arguments shcnild emphasi?e the detailed planning of the 
erinic, the defendant's consciousness of guilt iind the 
; I |ip n > p r i ii t c n e s s ge ne ru U y , t ) f tlie d e fe nd a n t ' s hi np ua ge a n d 
i.iet jons 

The critss^exaininuticin of the state p^yehiiitiist is usu- 
fhe ke^ to the success of the sfaie^^ euse. Ihe 
hilluv^n1^ IS a suinfiuirN ol the general advice guen by 
Pctcf K OS .saris, iJcpuiy District Aiiuniy) \oi Ventura 

( ( ".il I hu . ivi:,ndio.L! tfie cn^'=-s examination ol 



Am^^b what infimtftfon dn ps^ghiatrist 
^m pm^sd With mA ob^n pcQ^i of all 

te Wonst^M ftvinvbli to the mate's 
ti^ wUefa the p^chiani^ dU n& mention; 

so the ^Me inay Mabiiih thai ttese ^sunp^ 
tlM tomo^. Umi Myw for ewnple, 
te ^Mmdktad evltenot the. ^sti has 
alfesdy irttroduced or even by ibt material the 
Ai^fciii^M hai in his podium, 

• betemiini what the psychiatrist charges for 

s^rvieel arid his rata per hDur; the hourly 
iod total fea may denofi^i^te that he has 
sp^nt lltsli tima pmp»ring outiide of the 
cour&wm. 

• Attempt to demonitrete that the psychiatrist 
did iM inveitigate the case and piepare thor- 

^ ou|hQr. Refcrtnce in the written material to 
do€USients or to tapes might lead to que^ions 
whic^ fbveal that the doctor dRI Invtsti^ 
gate any primary sources; 

t TN prosecutor may be able to suggist that t^ 
psychiatrist is biased toward the defense. If 

. ' the psyehiatrist can acknowi^p a long of 
cas^ in which he testified on behalf of the 
defense, he nnight be asked in how many' 
cases he h^s testified iot the stare. 

• If the doctor testifles that^he de^rmined no 
tendencies towarfl sexual deviation on the 
part of the defendant after interviewing the 
defendant, the psychiatrist dan be asked how 
he can draw this conclusion after only one 
hotir under normal interview conditions.^ 

In argument, the prosecmpr's strategy should be to 
consider the inherent persuasive power of the defendant's 
expert witness and >^ithin ethical bounds suggest the 
possible motives for the defendant to seek an ^^quittal by 
reason of insanity.^ It cart be emphasized to the jur^ that 
theje are only two people who can accurately report the 
defendant's condition at the tiine of the rape. The defen- 
dant may have an interest in alle^ng his insanity. The 
victim, however, has no interest In the outcome with 
regard to this issue. 

Once again, despite defense cancessians, ihe full hor- 
ror of the rape should not be minimized. The trial should 
not be allowed to focus entirely on the defendant. Thejuiy 
must be fonced to consider the ordeal of the victim as they 
reach a verdict. 

Characfer witnesses f()r the defense.: The defendant 
may present character testimony* where admissible, to 
demonstrate his good reputation in the community. The 
prosecutor*s response is to undermine the impact and 
relevance of the testimony through cross-examination. 
The prosecuwr can explore with the wimesscs the com- 
munity in whre^this reputation developed . Clearly a good 
fepntstieit in the ehureheonim unity may not he flefevant to 
the defendant's sexual hub its. The prosecuior can subtly 
inquire intoihe training that the svitnesses have had which 



w^d eimble diein lb eoocliide tluit the defendant is iM a 
mfiu. Oeariy witneai's lelati^^p to ^ defendist 
and thilr eonvemitionii reprting ^ ease can be 
scrutiniiid. FlniUy , tte.witi^sses can be ^nfronted with 
sonte of die facts of thl case. Ofbn tto^tnes^s aie 
unfatnil iar with tte detaili of the ^sault and mi be ask^ 
if knowflpdge ^rttdn wedd tevt Moen^ Aetr 
opinioni riprdini the cfefendanl*schai^ter. If die quis* 
tions m ca^Amy phms^ die wliness ^dll either say 
''yes" and alinost ^pme a stag's witnesSi .or *'nd*' and 
thereby suggest a ^rong bias. 

The defendant . The key deftnse witness in many criml^ 
nid trials is the defiindant hsmielf In rape easeit ispe^ 
.clally where conient is an issue, he will of^n seek to pit 
his ^^ori against diat of tti^ vi(|tini> The defendint's 
testimoiiy can be fhs^tipngest ^rt of the state's ease, 4f on 
cmss-exainination^ thp proieQWor can demonstrate the 
defendant's fabri^tiof|of his story. 
, In trials that invcftvfc opnsent,' the defendant^i testimqhy 
may tuggest 'the same condescension and dlidain^r the 
. vietiiTi Aat M ^hibiied ^ the time of the cHihe. His 
testihiony may be mi attempt toeMblish his supeHonty 
over the victim in a contest befote the jury . One tactic that . 
a skilled prosecytjor night employ in crbss^xamination is 
to force the ^fendant to amplify on his di stoned sense 
iuperiprity. The prosecutor could exploie in ejieruciating 
detail, the various techniques that the defendant ernployed 
to * 'Seduce'' the victim. Such a recital will often alienate 
the average juroFp for the defendant can be portrayed as a 
calculating egotist with a callous dismprd for his prey. 
As a general matter, the prosecutor should be a ware of the 
various types of rapists that have been classifled as a lisult 
of clinical studies. This may help the prosecutor to under- 
stand the nature of the crime and the defendant he will 
have to interropte," 

Generally, the examination of the defendant in rape 
Cases will be similar to cross^xamination in other cross^ 
case€. This is especially n^e if the defense involves 
identiteation or psychiatric issues, "nie prosecutor must 
emphasize the improbability of the defendant's story and 
his attern^s to evade the truth. The prosecutor should 
exploit inconsistencies in the defendant's stories, admis- 
sions or ^tions which suggest a consciousness of guilt, 
attends to deceive the victim or the police, and prior 
convjctions. In the context of cross-examination this 
usu^Iy requiies that each basic fact be clearly and force- , 
fully exposed; the conclusions to be drawn should await 
argument. 

The prosecutor should be sensitive to the limits of 
cross-examiriatjon as well, If the defendant is a strong, 
well-prepared witness* he may be able to reiterate or 
expend upon hi?idffect testimony. In the extreme case, the 
weuk defendant iniiy arouse jury sympathy In prepiirin^ 
for cros^^-e xami nation the prosecutor should be iiwure ihai 
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ttejuiy fxp^tsa vsgofous attack upon the defendant The 
^ success of the cross^^^iaati en may vei^ willditermini 
the oi^otne o^dh^BBi, 
f . Clomng argiMdfU, The pr^se^utor*! dosing argument 
' <ahd rebuttal will ahdoubtadly raflect his piitond style. 
^0li^\Ms% who weif interviewad suggestad a nurnbir of 
pcimi thM mt tndMMidly ernphisiE^ u the and of the 
tfial. The jury should have nodoubt about the pFDsacutor*i 
opinion of the defandant's guilt or the strength of the 
state's pase. While the prosecute can not render his opin> 
ron« his tone should clearly sugiest confidence in the case, 
Jf tha^ury believes th^ha pros^otor has'any doubts, 
then there is no incentive \o convict. TM^ prosecuior 
should fecognize and deal dlFacUy with myths about 



rape that may influenci juiy parcaptions. By acknowledg- 
ing these juiy'concems, identifyiiTg 'thim as myths and 
suggasttng their inapplieabUity to his case, the prosacutor 
will pnpvida the 'jury with a means to ovarcomi it§ 
prejudict. Several prosacutors urged that the ba 
remindad of its responsibilities during irgumant. Tha 
jury, as the consQienca^f the community^ h^ m oblip- 
^ tion to reach a verdict, It is the jui^, and not tha police* 
wfio ultintataly must enforce the crimiriaJ law. Thasa 
rosecutors also amphasized that tte rebuttal argument 
shouldsirps the sari ousnass of the crime. In this wayvtha 
prosecutor can suggast that a guilty verdict will demon- 
straie the jury's concern for rape and its victims. 



NOTIS 



> Of the 633 reported rapes in %tm\m, Washiniton (1974) and Kaisas 
City, Missouri ( 1915) studied as pari of this reseWdi, the police were 
able to identify a sy»pecf in 167 eases. Of diese 167 cases^ 12 1 we^ 
pres^t^ to the prosecutor for filing. The prosecuer filed 86 cases; 45 
fornpe or attempted rape. Of these 45 ca^s, 10 resulted in^nvictions^ 
for ripe or anempied rape. Only five of these cx)nvrcrions resulted from a 
trial. 

' See Forcible Rape ; An Aha lysis of Ltgisiaii ve Issu f , pu b Ij sh ed by 
the National Institute of Liw Enforeerneni and Crffninar Justice, Law 
Enforcement A%^mmc^ Adrninibtrati6i%pybli shed as part of this pfojeci* 
Chapter OL i 

^ TTiis was the opinion of prosecutors in Alameda County, f Oakland), 
Califomii, King Coyniy (Seattle), W^ashingion and Wayne County, 
(Dermit}. Michigapi. 

* TTlis was ihc opinion among proseeyrers jn King Counry (Seaiile), 
W^ashington, though there were no cases cited in which this result 
occurred: 

^ See Fore f hie Rape: An Anaff^s (}/ Le^^isltittve l\Mie\, infra, for a 
selected bibhography of the relevant jepl titeryture 

" Hmy Kalvm. und Hm^ /ejscK The Ameruun Jtir\ (CTucygo; 
Univernity of Chicago Press, 1966) 



^ ibid , p. 249, 254. 

* Pe ter Ko b Si r i I , ' T r i al Co n s i der at jo n s ' \ Se«/ 17 / /4 .LV(^^^ Tm in ing 
Progrum of the CQiiforni^t Disrricf AffOmey' s Assocituimii^ Califoi^ia 
District Attoniey Association, 1975. Sec Harlan M. ^%julett. The 
inmnity Defeme in Crimiml Trials i%\ Paul, Minn: West Publishini 
Co.. 1965). 

■ See ABA Stadards, The Prosecution Function, 6. 1 (1971), Ad- 
ministmfion of Criminal Jusrice, (Americin Bar Association, 1974), 
StmdtfdS-S. 

'° See Murray Cohen, Ralph Garofalo, Richard Boucher and 
Theoharris Seihom, "The Psychology of Rapists". Semintirs in 
Pmhiafry, 3 (Auguii. Wi) p p. ^. 30^=321^, Wilter Bromberg and 
Elimbetfi Coyle, *'Rape: A Compul^iQn to Destroy", Mfdtcai Insight, 
22 (April, pp. 2 J 725: Fritz Henn, Mafijan Hersanic and Robert 
H Vyndertiea|l;|yfore!isic Psychiatry: ^files ©f Two Types of Sex 
Offenders" ',/4iiir#ffen JoanialafPsychiiifry 133 (1976), pp. 694-696; 
Gary Fisher and Ephraim Rivlin. "Psychological Needji of RapiMs*\ 
British Joimm I of Crimiiwiogy I! ( 197 1 ), pp. 1 82^ 1 85 ; Asher Pachl and 
Jaxnes fi. Cowden, "An Expiatory Study of Five Hundred SeK Offen^ 
ders' ' , Ctiffuitiil Justice and Behavior I { 1 974), pp. 13-20 
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APPiNDiX TO CNkPTTi 7 



IN THE SUPERIOR COURT OF THE STATE OF 
rniJMTV STATE OF 



FOR 



JOHN DOE, 



Plaimiff. 



Defendant, 



COMES NOW 



NO, ^ 
PLAmrffFS MOTION /AT 
UMINE AND SUPPORTING 
AFFIDAVIT 

=L , Pro^cuting Attdmey for 



County by and through hi^ deputy. 



, and mov€i t\m cburt 



for an order in limine prohibiting tfia defendant's artomey ^ tfe defendant.li^ any ^biess in 
the above-cntitfed cause from inquirin|of, reftrringloor making accusatidns in connection 
with any prior acts of misconduct by the prosecutrix and/or general reputaiiQn for chastity. 
This nnotion is based cm the records and files hejein, the finached supporting affidavit; and 
the trial memorandum, . v* i 



Prosecuting Attorney 



Deputy Prosecuting Attorney 



STATE OF 
COUNfY OF 



4 



, being firet duly sworn on oath, deposes 

L. 1' : ■ - — County 



and^Mayn: ■ ^ . •■ . , ■ " . ' 

That he is a deputy pros€i:uting attorney for 

and ttje tnal deputy in the above-entitled cause; that he is familiar with the records and files 
herain; that the above-named defendant is charged with the crimes of rape and godomy 

allegedly committed upon one _ - _= _^„„__=_ ; that said victim 

will be a witness for the State of ^ . ; that said victim U u^iparrieA., 

and has # child; that your affiant has discussed this Qase with 

Mr. ^ . , the t|efe"hdant*s counsel; that during this convebation 

Mr. suggested thiit the victim has a poor reputation for chastity; that 

infp.muiion regarding the victim' sprioractsprgenerar reputation for chastity is not relevant 
to Che '^rchent charge; that such infbrtnaiion is so prejudicial that, fts suggestion would 
preclude Ihe plafl^ntiff froni receiving a fair trial; and that ti^ "use of such information is 
contrary^ to the established law c)f the state of ^ ^ ^...^ . 



Deputy Prosecuting Attorney 



Pluintiff's nintion in linunv 
und sLjpportmg aftidiivir — I 



6^ 



)0 



S^BED ANC SWOIU^ to before me 



NOTARY PUBLIC in tiid for the swte 
of ' — — , ifisiding at _____ ^ 

IN THi SUPERIOR COURT OF THE STATE OF 



ST ATI OF . 



JOHN DOE, 



Plaintiff, 



Defendant, 



NO. 



ORDER IN UMINE 



-SoSUNT' 



NTY 



THIS MATTER Goming on rtguiarly lo te heard befori the undefii|ned judge ^ Ihe 
above-entitled court upon the motion qf the state of ■ , plaintiff, fop m 

order in limine precluding testimony concerning the pridr acts of misconduct by^4heg^ 
prosecutrix and/or genera! reputation for chastity on behalf of the prosecutrix, and thicoHrf\ 
being fully advised in the premises; now, therefbre, 

IT IS HEREBY ORDERED. ADJUDGED AND DECREED that there shall be 
reference made to any unrelated prior acts of misconduct by the prosecutrix an^r to the* 
gene ml repuiation of the prosecutrix for, chastity, 

DONE IN OPEN COURT this " day of _^ , 197 ^ . 



Presented by: 



JUDGE 



Deputy Prosecuting Aitomey 
Copy received; 



Attorney f<5r Defendant 



Order /;/ limine 
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CHAPTiR 8. iirfTENCINa 



Tim mtiUming of tbt guilty difendant repmsints the 
fifi^ stigeof a 0riminal case and pa^aps its culmination. 
Hie tind^ jdng mwmiption^ ^ pioseaudon comi to light 
tte crffender iho^d te idditiied. With the exoeptlQn 
of {be iafttqiiinl tfiilt tits is the most puUio pan of the 
criminal pmmdingu the d^isions to amit, file charges 
. aod negotiate a plea am all done without public scrutiny. 
Atsentenciiigtlhe publiccan obNrve, at least in parti how 
thi criminai justice syMm nisponds to the cni^e of rape . 

The pfQiecutor's role at sentencing variis greatly 
among jUfiidictidfis. There are t as well, a variety of 
s^nteneing prcce^res. In^^iOTO^^sdictions, the jury 
actually fix^^e defendanr s sentetK^^iii^he proseaujor 
addresses the jury as hr would give closingW|unierrt. In 
jurisdictions in which the jijdp detemiirtes^die sentence, 
the proseciitor may act as thrttp^Hentative of the state in 
an adversary proceeding, oTfering specific sentence rec- 
ommendations to the judge and articulating their^ra-* 
tionale.- . 

The sentences that mpists receive vary greatly as well. 
. Rapists are subject to the death penaJly in^'oini states and 
routinely receive sentences of hundreds bf years impris- 
onment in others. In still other states, rapists are sent to 
sexual psychopathy treatment programs ormenlai InstilUT 
„ tions, placed im mediately on probation* or sentenced to 
limited jail terms. 

Th4 variety of laws, styles afid rples is so great that 
there die few conclusions to bi drawn of rteommenda- 
lions to be made. However* three gerteral topics should be 
briefly addnessed. These include the role of the prosecutor^ 
with ce|ari to the rape cas^ the ne^ lot providing 
information to the seniencing judgS antflhaTrtv'dlvement 
of the vittini and the police at sentencing. 

8 J The Rolt of the Pros€€Utor 

Though the role of the prosecutor at sentencing varies 
taong jurisdictions, his role vis4-vis the rape case does 
not end until the defendant is sentenced. Since most rape 
cases are resolved by a plea prior to trial, the personal 
involvement of th^ sentencing prosecutor may be quite 
limited. Oftes he will only have received the case file just 
before the sentencing; rarely will he have tried the case to 
its conclusion and be intimately familiar with the facts. In 
either case, the prosecutor represents the state at the 
hearing and nnust act to protect Lhe people's interests. 

Inevitably the pEOsecuioriscast in anadversial re 1 at ion - 
ship with the defense attorney* who seeks a dispositian 
ks&ievenitiijmthe While occa^ignaJlyiheaUurney^ 



will i^rie to a comnion sentencing reconrimendation» 
mofi^ often ilm undemanding reacted in -negociattoAs ' 
reflecti oiily the proieciitor'i fecoinmefiAitjoti. It will aet 
as a recomniindation for the upper lipiit of puniifamerit» 
and the defense sitomey will^vmti & lemetM that is 
less punitive. Where the parties do agree on an appropriate 
sentence there is no special role for the prosecutor, Wheii 
they disagree, the prosecutor shodd be pre^red to state 
with refeience to tto facts of tte case and the poUey of Ms 
of ficV, why the particular recommendation ii bein|made. 
If the prosecutor does not know the facts of ttie case or the 
basis for the recomitiendatioh, then he is nd^repared to 
adv^ate tj^t sentence. 

Often the judge dc^s not exj^ct^ prestation oreven a 
recommendation by the prosecuton he will rely on png^ 
sentence re^rts to arrive at his decision. Especially in 
these situations j a pfQSfCutor*s recommendation or state-~^ 
'meirt of pWlosoph^may be quite^pei^uasive, Pertiaps it js 
in rape cases that iuch statements should be made. Be- 
cause the crime of mpe hasten so misunderstood, the 
judge perhaps should be lemin^ed that this is not sinipiy 
iijothe^^^feloiiy. ^ , 

the Transfer df lnforrmtlon 

RegaKlless of the prosecutor's role at sentencingr;ihe 
judge will tae his sentence on .what he has learned about 
the defendant and the crime. 'The inform^ion that he 
receives .may come from many sources, Most recently , 
pre-sentence reports have been written by social service 
agencies distinct from both the prosecuting and defense 
attorney offices. It is critical that the judge receive all of 
the relevant Information that the prosecutor possesses.* 

This transfer of information may take the fonn of a 
memorandum or telephone call to the pre-sentence report 
writere. It may take the form of a report written directly to 
the judge with a cooy to the defense attomey. This report 
should outline allw the factoid thafl the pro.wutor be- 
lieves the judge should consider in making his sentencing 
decision. 

The contents of this report may go beyond the simple 
written statements of the case file. If the prosecutor has 
met with ^he victim and various witnesses, he may have 
supplemental information regarding the defendant and the 
seriousness of the crime. Fn addition, he may be aware of 
information that would not be admi^ssible at -trials but 
should be considered by the court. Hearsay information, 
such as police intelligence reports, is admissible tor tite 
purpose of sentencing* ^ . w 
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As the it^provides fnon information to tta juap^ tfte 
defen^wlllWeinpc toeitter respond in kind orchallehge 
tbtpUdity of tim inSomrnioti. This imHiirn thp sentsn^^ 
ing int€ an elabowe hearing and force tfte'ax^nditurt of 
pros^utorial reiounoes not normally allmed to thii fmc- 
tiOQ. P<dicy nnake^ withia Uif proiscutor'i? dfn€i will 
uitlmatily ditermlfie ^hatl^this type of-expandMure is 
w6[thwni]§ and, if so, in ^wMch caias. If ra^ has been 
tradttipiially papeived in narrow tartns witM^^urisdia' ^ 
tion» such an eT^penditure may J^fd^d to change 
judleial attititides, 

8.3 TN Victim '^ndl fh« Nlin 

Asdiscusstd in ihe^ context ^tpl^a bargaining (Chapter 
V), tte victim ind tb^police^k^v^o parties that may have 
a special interest in the outcofee of the rape xasa. The 
victiin may seel^ retribution or at l^st a conclusion to her 
Vict i Illicit ion. The police desire a fair result that vmIH 
justify thair efforts in the case. In addition both groups 
may have infomnation to contribute to the sentencing 
decision. They □bviousIy^Sjave a IcgitimiteL interest ip 
participating in the sentencing and being informed of the 
ftsult. ' = / ' ■ ^ \ 

If the police and the victim write to the sentencingjudp 
Or ^yea^pear tt the seqtertcingp the .effect may be ta 
reinfbptfejS*^ Hatr'i position. The judge may be persuaded 

thiirHfifonnation and interest; at the least he will have 



tojustifyhisdecliion tothfin. This is especially iftiportaiit 
in those cases wWcK ha^ bean flsdlved by a nigrtiai©! 
ptea, for ttejudfl may have nevars^n the victim or fully 
understo^ her o^eal. Based only on Written remits, the 
Judge's imprgssion of the crima may be limited, if not 
unreal iitic. - 

It is som^imes argu^ that inviting the victim and the 
police to the ^ntencing applies "unfair piesiure to the 
judge, fbreingliim to harsh with the defendant. It ii 
funhe^argued that this approach or tactic may backflm as 
4he judp les^nds to the pressure mthar than the merits of 
the case, The judge, however, is a public offi^l, elected 
; or appointed to ^rfomi the difficult task of making 
/: sentencingdecisions. There is nothi ng undarKanded about 
QOnfronting th^ judge with the public and controversial 
nature of this crime. . ^- * 

Inviting the victim and the poliee to the sentencing 
' inevitably requires the expenditure of still more time and 
resources. The parties must not only be kept infomiW 
about the changing times and jpcations of Vtm hearing, but 
they should te prepared forthe hearing itself if they want 
to participate, Ultimately, however, the amount of re- 
sources that should be expended begs the question of the 
appropriate role of the prosecutor, If the prosecutor as- 
signs a high priority to the crime of rape, then these 
functions may very well beco/ne routine. 



NOTES 



' Sec ABA Standards; The Prosecufion FitncHon, b.\ (1971)/ 



\ Ibid., 6.2. 
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CHAPTfR f . POLICe/MiDICAL PiRSONNIL, 

Victim €OwNsiwt^^^^^ 



Tbi ^Simutot is otiiy oni mintef of a crimihid Justice 
team duu reiponds to the ttitsm ctf foiclbli rape. Pdige, 
medical perionnel and victim cqunielDii all have ^rttiM 
roles in the developtnent of rape caies juri their ^^^m^ 
j^ve imeraetian ^th die proa^utor U esifntial. It b very 
important to the pro^utortl^t he have go^ prpfesiioAd 
rtliticmiMplk]e^th diese for he mm depend upon 
them tp/inveMgate the case, gatter evidence, testify at 
trial and psist him in hel^iig the rape^victini. The purpose^ 
of this chapter is to discuss these interactions and sugpst 
strategies that will makimize their effectiveness. 

Police de^ftm^nts are organised In seyeral diffcrent 
ways to respond to the crime of rape; their Drpnizatlon||^ 
liructure may dictate the style of polici/prosecutof i^ 
teraction. Traditional police departments dispatch patroi 
officers to rape calls, and then provide fDllow-up inves- 
tigative support by detectives a day or even seyeral days 
later. The detectives may have little special tmlning in 
rape cases j and in most smaller jurisdictions they investi- 
gate many dthfcr crimes in addition to rapes. Several larger ^ 
police departments have created speaialized sexual assaidt 
units at^ the detective level. The detectives are often 
, tnined fo respond to the needs of rape victims and the 
difBculties of rape prosecution^ They either teport^dlrectly 
to She scene of the crime or begin their investigatldn within 
24 hours of the time it is repoited, ThuSf depending upon 
the size of the department and its degree of specialiEation, 
prosecutors will interact with a variety of pohce person- 
nel. These police officers will respond to the crime of rap« 
with varying degrees ofejcpertise, training and sensitivity, 
Prosecutors and palice were asked about their percep- 
tions of each othaf. ^ Many complaints were voiced which 
may be endemLC to prosecutor/police relations and not 
speciflcally r6!ated to ra^, Nonethil^s, they seem to 
emanate from a |eneral lack of co^unication that can 
Influence the outcome of these cases. Prosecutors com- 
plain that the police are sloppy in their investigation of 
crimes. They either miss important evidence or im- 
properly seize, mark or store the evidence that is gathered. 
They fail to contact corroborating witnesses or to inter^ 
view them adequately. Detictive^'are criticized fpecifl- 
cally because they cannot be relied upon once their case 
has teen filed. The police argue that prosecutors view 
their cases superflcially and make filing and pJea bargain^ 
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'ing dfciii^s without cQnsidtitiffl tad iirithout repid to 
tte qualify of the invM^ripi^: Thly^ ^mpldn^^^ 
ecuton give inad^uale iuida^ at the s^ne time, that 
they exp^t the poU'^ ta file feifeet^^^^ ibf se geneml 
probleRii of ootninuiiicati^ have h^h attt^ked by a 

[ number of ttiiie^erthmo^out tbe^ ^ 
Maiiy proieq^^ have sought wAy involyim#iic m 
compleKcases such as nipe. Some proiecutor offlces have 
24 hour-a-day liaison with the sexud assault units of 
police de^rtments so that pblice and prosecutors can 
work together from the time of the rape report. This not 
only facilitates rapport tetween a^ncieSt but enables the 
police to belter ^rceive Ihe^rape inveitlgation from the 
pFosecutor's perspective of possible trial. It also enables 

,^the ppltee to lespcmd more quickly and confidently to 
pc^nti^^ompiex legal problems Such as when and how. 

' to arrest or conduct a sepjnch.. _ 

Proctors have participated in the training of pdice 
for, complex cases such as rape. The trading of infor- 
m^ion in thej context of training allows ^ch side to 
understand tht^ni^ii^ the other- The prosecutor* for 
example I can push the consideration of defense tactics 
back into the police investigation so that the police can act 
more expeditiously to close off possible defenses. The 
paperwork requirements of Ihe prosecutor can be better 
understood by the police if the utilisation of such data can 
be Mly explained. The poUce can be Instructed regarting 
recent statuto^ changes, important case law and local 
court trends in a manMr that will facilitate their daily 
work, ^ 

Prosecutors have increased their efforts to keep the 
police infomied about the progress of their cases. Theieis 
growing sensitivity to the inconvenience suffered by the 
police when court hearings are continued orjrosecutors 
are unable to make appointments or return phone calls. 
Prosecutors and police have also met on a regular blisis to 
discuss cunent cases, to review general jpoblams of 
^^onnei and to consider how past errors can be avoided. 
Fomializing general lines of communication can facilitate 
the spread of intelligelhcfe information between agencies. 
Police and pro^cutors have worked together to create 
standardized recording forms so that key issues to the 
prosecutor will be consistently addressed by the police. 
The diversity of reporting formats can be a ^vere problem 
to prosecutors who work with several police departments. 
Prosecutors have al.^' encouraged the use of standard 
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ivldcnce-pl&ring matf^^ such as the * 'rape-kit,** * 
THfr individual tri^^ pfp^ may have inadequate 
nmm todavelop^sa programs. His responiiBility may 
be t9 tleit senior prosecutors In policy' making rpjes to 
particidar problems. In addition* however, the prosecutor 
can Sit the tont for improved police/pro^£ptor relatlon| 
# . '^hlnchi contixt of his own ca^s< B^secuiors who were 
' interviewed suggesttd several apptt^aches to communica- 
tion problems at this level. ^ 
' The prosecufor shoul^ make early contact with the* 
detective who is responsible for his case. An appointment 
, baiWbe made to discuss the ; detail t ef the crirnd, the 
- rtmetable for its prosecution, what rem 
well as to gerterally explore the strengths and weaknesses 
of the case. Not onjy is such conference vital to'^^the 
pros&utpr's tnderstartding ol^he case, hut if suggests to 
thi detective thfat the prosecutor respects his opinions. If 
the pfosecutor later needs assistance from the detective, a 
^ foundation of mutual respect may facilitate cooperation.^ 
Often the detective will sit . with the prosecutor at the 
^ counsel table durin|; trial; not only does he assist the 
prosecutor* but he -recognizees his ' central role in 
the prosecution. ^ ^ 

Prosecutors should not be reticent about criticizing the 
\ police with regard to their work. It follows that pros^ 

ecutqrs should s^k the. advice and criticism of the police/ ' 
' Veiry often both /pat roi-i^rri detective personnel have 
. significantly more e^|jenee in^riminal justice thun the 
prosecutor hasf yet there may'^be a tint of prosecutor 
condescension/ The goal Is to forge a continuing profbs^ 
sional relationship so that the poliGeVand prosecutor caii 
, depend upon.one another. Without thi.s CDoperatipn, the' 
possibility 6f efficient and ?*uecej^sftil ptTOsecuiion qf^al? ' 
cases is significantly diminished. 

It should be standard procedu^ in every sexual assaCilt 
case thai the viciim'is examined by u specially trained 
physician. This may not only be important to the victim's 
health, it may also be critic al to the success of subsequent 
criminal prosecution. It is therefore important tha; the 
prosecuinr investigate whether medical examinations lor 
rape victims are routinely givbri in his jurisdiciinn und if 
such examinations are conducted with' the pussihility of 
criminal prosecution m mind. The purpose of this section 
i^ot to instruct medical p€rsonneliaboutthtMrri.sponsibil = 
ilrfc. but to suggest to pfusecuiors what they nji^ht expect 
from medical examinations, hospitaj procedures and med- 
ical personnel.'* 

Tfw physicai e^^amination . The exuininaiinn o\ the rape 
victim can be divided into three phases; fl) general 
observations of the victim; {2) the taking otl a Imiitcd 
medical histoi^; and (3) the physical exanhinution and 
recovery of physical evidence, The doctor's observations 



of the victim should include refisrehce to hir atnotiMial 
condition* This can range from bewildbnHeiit #nd dis- 
orientation to shock, irtcohirency, frightp reihorsi, or 
indifference. The doctor should ^so observe tite vletim'i 
general appearance with special reftrence to di^my,^ 
clothing tears, stains, dirt deposits, Ibrfign hairs or fitefir 
Obviously, these observationi should be iTecoWtd-\i^dth^ 
sufficient specificity that the d^torcan reciiati Ws obier^ 
vations at a later time. , ^ * 

The doctor should also gather date ragarding the, inci- 
dent and the medical history of. the vtctimr TIk jhquljy 
should assist the doctor in determining what to examim' 
and'bdw to interpret his observations. Some dlta items 
^ that the physician might record are; ^ . 

. ■ ' ' ' ■■ ■f' 

Name and txact time of examination.^ 
Name of victim, * , ^ 

Addfess of victim, . 
Age of victim, - 
Maritarstatus of victim. 
Last menstrual period, ■ 
Is victini piegnant? , ' , ^ 
Last tioieNvlctim engafed in cohseiifual coitus, 
which may account for the pnesence of 
semen in vaginal specimen, , ' ' 
Date, time and exact location where attack 

occi^fd, , ' 
Was victim wearing present garments at th^ 

time of the assaifft? ^ . . ' ' 

Did vi^tihJ know the assailant? ■ 
Did tl^ assailant^ Bave a weapon? If so, what 

^type? t . y,, _ ^ ^ < A. 

Di^ assailant biivd the victim? ' 
Djd:^e-|priiarif inft.^^^ 
^ vicffm to perform acts 

'^^IfiJs^^^t pcrform acts of ^ 
, Did assailaqjE perfonm act of cunnilingus? 
^ DiaaMsapnt^ engage pnly in the act of sexual ^ 
' intercourse? . . ^ 
Didjhe assailant insert . a foreign object into the 

vagina dr rectum? .(f 
Did assailant wear a condom? 
Did assailant have an emission? ^ 
What did victirb do following attack regarding 

hygiene? ' ' 

Did the victim injure her assailant? Scratching'^ 
Biiingl Other? 

1' 

In addition to a general physical exafni nation of the 
victim, detailed gynecolc^ical observations should b% 
made /Skilled physicians can detect subtle scratching, 
brui.singlirid inflammation within the vagina whioh can 
suggest the use of excessive force though^not necessarily . 
unlawful conduct. In addition, the d(^torshouId examine ^ 
the exterior of the body for fhe presence of semen (espe^ 
cially on pubic hairs) and other foreign mmerials such as 
hairs or fibers, . < 

Swabs and smears are rodlinely taken and examined for 
the presence of semen. A '*swab'Ms define as a material 
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removed from Ihe iniuriar of the body orifice by ^'swab- 
bing" the interior of the orifice with a cotton applicator 
(cotton swab); the cotton swab is submilied to the crime 
laboratory for axam ination , A smear i s defi red a s material 
removed from iheinieriorof the body orifice by swabbing 
ttfe interior of ih^ orifice with a cotton swab and then 
gently rubbing the material froin the swab onto a micros 
cope slide; the !i»Iide is then submitted for examination 
Two swab.s andsrnettrs should be la ken from each relevant 
orifice. All slides and nwabs must be appropriately pack- 
aged and labelled with the name of the victirrK the dale, 
the type of specimen, and the initial?^ of the medical 
per.Honnel obtaining the s|^cinien= In addition, it may be 
necessary to drasA blocjd from ihc viciini, obiaii! head or 
pubic hair samples, or fingernail scrapings Once tigain 
all specimens must be separately pac kaged and marked. 

When niedicai or labora^ry persunnel icnu>ve toiei^ii 
materials from the cfnthing of the victirti. the specimens 
must uJhO he carefully p£itkaged and i!i£iiked= The 
mens should be niarkcd with the nuriie the vilii.h . ihc 
date, the C)pe ot iiitiierial leinu^eJ 11,4; u>vu(itjii v\i (he 
body ur garment where [he niaterial v^as tl^os died jrid the 
initials tit the iii^dical per^st^nnd f)L> leinuneJ the male 
rial It is otteri sug^est^^jd tilat labels 011 all test Uibes 
viuls be uUiiw hed vvith tup^j n add ituMi lu noniuU i^JtiL.-.i\ cs 
tuund on the backs o\ labels 

I Ills ll:,t iif pvi^Mtde nicd Kal arid ^ iJ.. i.tUii. u |.,.i.js... . 

i5 ijl)v luusi y lujj e Ahrfusti ve Itr?lcns;th h^jwc^ti ujggcsi.i 
the need fur the ph'^Cw utui tu uiujersiMiid [he identiais 
p^i.^sibll niw-i lif the inediCdl w ^-di 1 ui imI I uf i .n id ihc iittrd 
c uu rd l! late s i 1 1 1 1 ».>t al 

lU)n> hase dcvckTjjed .1 siiindtial [c:fK>iiii... Iiuni tin dih^ 
lot^ ! hl> eir^uic-^ ituit c s idc lie t u [ pu[c*iitid! foiLii ^it alut.- 

WjlliitJi be OS Ci li ft 'kcd t^jiCtUill^ {5 N hill'- i^^fii fi^i\L 

had little e\fJti L ju e »M truiniiiL: ^ 1 in ^ suiin n.iti^Mi .4 
rape siCtini^ A ,aihfdc ot thl^ \^\K I't [.'fiii fiu'^ t*tjii 
mciuded ht ihij ..ipifcridi s i^' (hi cliiifiic. X Jii-^ fuuii 
suggests It I s iihjjui liii ii lua onh tli.juht df,f)UJ| r idi^ u.st ^ 
dild ubsOi \atK>ri> Ih^ fiuidc-. h iK uN-u ([ui( tliL: it^ul!-. 
properls' reciMdciJ uihj iiw adequate w fiuin uusiudv e^tdh 
I i shed to assure the udinissihilitv of e side nee at trial 

H (>Spl hli (> I i H i diifv y I h t i h i V W Uf i if %h t Hj KI t ft t! 1 1 

of how rape victiin^ are lieateJ by iDcaJ fiospiiuls ij.Hiji.si 
tivc rnedical ireatnieiu wuiijetci ^ ktini^tiuiii repHM tin ^ js 
much ds Cdn the more ^piblk licd pulke and pi iJi^ct uiwh 
insenslti V ity The prtiij|cjJtnrm[ghi incluJe if lociil hi>spi 
"fals ha\e considered nne follovvirig is^ue^: 

• the length, of "ti mc a vktini inust u^^uu fi, * 
medic dl eKuminatU'n. 

• where she, must wait, 

• how her emotional nccu iiiei Jlj ih... ihi 
time; 

• whether parental penTn^siiin k required tor 
the exaniinutKm ot min.M-. 
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• who vvill piiy tor the cost t)f thw inedical 
examination; and 

• what infonTiation is made available tu the 
victim regarding future medical needs, coiin- 
seling services and the reponing urthCLriine, 

I he hospital, in partnership with the police and pros- 
ecutor, is obligated to assist the victini and encounige her 
to report the crinie '"^ 

D (K ' t ( V ami nu rse s U 1 1 i m a te I )' the p ri)se c 1 1 1 1 ) r will 
interact with one or more medica^personnel who 
exuniined the victiin -most commonlv with the one 
exaiTiiner vwho is subpenaed for triaL Proj*eeuiors have 
noted several problems in this doctor/prosec utoi reliition- 
ship, sorne steiinning from traditional dactui/lawyer an- 
tipathy and sunie resulting frofTi the unique teutua^s of 
mp^. P ro see u tors reptjrt that doctors arc rurely *in mou^ lo 
testify, are difficult \o locate for pre=trial cunterenecs, do 
liut etijoy erunmal wai^eb in general and rape ^^ascs .speeds 
i^ally. and arc utten inettectise witnesses: 

Many oi these problenis arise because rape victinn urc 
i.^Keii U) large, publK huspii als by the pi) lice and csdiniiicd 
in eiiiefgency rooms staffed by interns and residents \^ hc^ 
ii re uf te n t o re i gn doci ors w h t ) do r i ot s {:>e a k H ii u 1 1 s h v\ c 1 1 

I he dCKtops ai"e utten in anuihcr rotaiion, hospital .c h\ ui 
e ve n wiiiiiUrs bv the iinie [he case comes tri [t id I Sunir *it 
ific prtjblems are [bus sysiemic and hds t Ii([lc to di> s\ i\U 
l>er^onal relations betv^een the jHOsecuiut andrhu di'vii^N 
It niuv be u.seful f or the [jruseL Utoi, ni wts iijiiii*^ lii Jii -Mtialh 
p ol i ce , to CO nta^ t h ospi ta I a d rn ui i si rat in > d nd al e n t be n i i s > 
[lit needs iff the criniinal [usiice svmcih SiHiic h" pn = 
ti£j\ c woflfcd wk>scl) wtlli tinniiial pjsiu e j^eik k-^ ..lUU 
ImvC a.ssiyrted s[.?ci^iall\ iiHiiied j-jIi % -iKUur-. li > l iist iLitiK > 
rcioms t(ir purposes ut rape ^Ktiin cxai iii n.ii liti i 

It K diitlL ull tu i^ciicrall^t .lb*. Hit iildi sidiuil f 'h lU.ns 
I u(i H iclaiUnis M^'sl piu>.Cw ii[ iu ^ -^Cij k taii ,1 ,.l 

I I JliO i S U i i 1^ ^.iM lUiwi itl*. tli Htli^i P Ii 4. ill » M . (i U' 
t S[d t%\ I i [he ; ill 1 JC Cii.iL- [ 1.) I lie d, K t so I h,Jl f i I * i ! ! ih !^ ^ ^ i M ■ 

u> (he trial ';aii hu elcar At the tinii: 4)f [riai ilie\ t-u-.u iiMi 

lis L.uM ibe dtJtti)l as .1 SVltneSS UUI iM iiMjiM 'iS In. ii |i \- 

neLessaiy t*. tuciIitatL- rii> sehedulc Prosevuioi -h' U.d Ik 
aware uf K>^dl funding urrungemeiii sMth [)ii\[i(t= nkI 
[)Ublk ^divsKiufis st'thui [la' iiienl-. it riCyf^-Mii % van hi 
expedited. 

N'ursesarCa potential urnup of lirie "-^e ^ ( hi!' aicoiicn 
wvcriouk^d While (fic) Ldiiriut supplant tli^- du^.tiu s 
medical lestirnony, they can reinfotTCe ii Nm oticfi 
have a ^featet opport unity to obse rvc i he cnuiMoi i.i: >nd\ 
tion of the victim than doe^ the doctm v\hti iii,A MOipH 
f^dorm the rouiine phy.sical exainiiiaiuHi uiul iCtUe (n. 
remainder ot the work to the nurse. 

9.3 VirUrn Counselors ^ 

1 n mos t m aj o f j u ri kt i On s vie I i ni se i . i c e s a i ^ a v Hit uble 

ilirnu^ti local riiffc crisis centci- '-mi|niiiL'ni h"-i^pi!.fl 
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clinics t)r coniiiUintt) hcalih tacilities. In thuhC pmg^ms 
professionul counHelon are available, ntten iweniy-tour 
hqurs a day, toassisi the victims of seXLiul ussauii.^ In 
addition, several prosecutor offices hawe initmted either 
generili se^fvice prognum ("urcnme viciims or speciaJi/ed 
ra^ progVamH where advocates pertonn simi! m function.s 
to those provided in private rape crisis centers Close 
cooperation between the prosecutor and these victini 
counselors will not only assist the v icniru bui ^il 1 help t he 
prosecutor in the devejopmeiit of his case. 

&o^eciitors uho uere surveyed as part ut'rhis hiud) 
indkated that the active mvolvcrnent of a victim adycKate 
in £1 rape case can be \eiv vuluable to thu prosecutor 
Prosecutors generally believed thai rape victiin> need a 
degree of atieniion, assi^iunce unJ ici nftJiveiiient that the 
prosecutur is uriable to provide, gi veii tti^uiisiiairit^ ut 
his schedule, training and uAc Vhc \ letiin udNt>tute svho 
huh axperti.se in the euioiiondl ii*^tU.i ul lu^x vieiiiii^ ^.dii 
reififsc rhe piu^wwuitM u{ tLiUiiii vkiiiM ic^fTiMr^itni men 
and {hu> alln\A hinn v,iu lmii iutt ^'n Hit mijrt [cthriiviil 
and I^irnH Uh .i^jic^. is < *l pi u^cw usM'II I u .ulJithMS ihc 

.idVv^CJlC can JirWu lK a-.M tflc ph^-'C^ in.i M ^Htfl hi -. , ,',c 
\ ictim aiJ^cKjtcs iiiiUiiijin v>'fiLi^[ v^itli ^u.tiNi 
(ciliKiU her v>f a p[J*»l riii 1 ic III Lin.! tKu_ hi ,i i . tji i 1 1 

I [\n"i ^f>* *r in on v[ii(J y.dic ..livl .cUm^l Ii'im t>rk kh 

SwhtH'l H\ lid |.| Mii j Hi » H t Utui UndC f -.1 .J! i J t f . ^tLt|lil"s 

ttfjlc ffl^ i he i| J M 'V .itC \ ,1 li J. -, 1 ,[ flj Hi [|i hi i i 'i h i li U! tk u- 

lUiii llh if it ^ Iw in rt .iU_d hi tn [ * ^ pa I alu Ml I'l tht \ k !i nl 
lortiUil i hc vet > t.u ( (hjt a ^huie NuhviJiuJ ^ ill h\ 

the ^ k lii li t hi V *ii ijli <^ ly. . i 1 1 ! il .1 .i| j J i >v L ^ u i . tui % .! 

M ^11 iMwui U s[at.|| i/j hl: hi flij^. !> . (fk V u i hi, i UUill s (fit: 

JiJ\ tfv\lk Lull fit:] p itiL !,>> .y , vtl* ■! ^ s j I .1 [, la li,^ lilii (tlL 

Ml ic /pi use^ -(s>is cvp'j.>ed ^Kepiui.hi .ihi^.a i. 

iJwft.i^V fV':'VMlJ iJsiKak-u f>t ^llll .ittMfiO, 

pi Utidfiii \ ,i!k. -le in 'Ik [ .-.iv V i h^. I li^iu {y ' fit 

llhil . * '1 " h s liivwU^J I kf it I'c jKMid li h 

hi i 1 1 1 N I f k i e (I --^ s Ml it . ! ! i |i I -I ii ! fij t \ h [ i II I uuJ \ * * .J ic s 

Here uiipni?|H. t U traintj Ihtv s^^tic in ..^-m-^hi -^e lu [tidl 
^irotcti v tvcij [jfuvklt i iikkfrreci » nfi mh lui i ui. t*.. ihc 
MLiini StMMC (MflNt^'hii'i % I usciiic J Ifit nil lU-. 1. u * i ?! ' ^ nt.^i- 



Where a viciim ads, ocaie is involved with u case, or the 
prosecutor needs assistance, he should make early contact 
^iih the advocate and establish a working relationship. 
Their primary concerns may be different, for the advocflle 
vvill dxm upon the victirn and the prosecutor upon his 
case; but the obvious overlap should provide a basis' for 
cooperation. The prosec utor nhould acknowled|g the ex= 
pertise of theadvocate bydiscussingthe case with herand 
asking her advice. By recognizing the impgrtajite of her 
role he can work to insune her understanding of procedune 
and her positive involvement vviih the ca5€. 

For must prusecuting agencies, local rape crfSilc^nierS; 
provide the only practical means of extendi r>i-^€r vices 1o 
rape vietirns. General cooperation with §|p-ft^|e^eiescan 
t>c enhaneed by the exchange of speak#fcjcjnl trainiiig 
p rcj g ra m s , o 1 1 he dp po i nt me nt o f a ^ffii^g irtt = J m %on^ \f [. 
I he p rt > se c u i or can be co in e ac t i v efy i r1 y^Nj^^, w i t H' t fit w 
seivicc agency, iher advocates= inaj^?'b^d^ftef«^mfc^ 
ti i 1 d t >e i [ c I d b le u f Hi s 1 1 fie f Jiu se . j^A^jt iiaX^i^^rn 
lor . k [ I iT 1 L d re and ag g i e i v ^ ro uramCcSn- pro^f^W^ ^ . 
fi Hi! id jikJii tui Mjwfi iriteraL ik>n , S£F^{r^'^ 

i.)\i\s ii all yh\i\s ifi^ . riiiianai ji^tice^ysi^i stirfic 
.-iiinK)u ^Kiixi^ anu a ^sLJiiiptio^^.^l^^t t^pe _4'itti iheyj, 
L v)u|.h;i aii. to ,!ssi.st rti|>e vieinns and tS incre^^se the pos^i-"' 
I) 1 1 [ t N of CO 1 1 V u 1 1 u[i ^ With uu t the s up po ft of th orough 
piiliee invesiigfatiuiu cumprehensiVe forensioexam^haiion / 
of \ nil s and professional viciim counseim^. the pro s= 
ecutor vvili be uiiiikel) io >igiiihcuiiily affect the jsSiierii 
y>t li.nA ic[K»[iifi| and Conviction rutes The piDsecutoi 
ill.:.! vA .mK ttj injure such' cocipe rut ion and support. Not 
.^iils tin he address these issues dirCcripby v^orking ^ith 
-iftc. aLiLikies. bulb) ag^ies.sively fil ing and trying rape 
.jic- he wan h imsel t .-*ei (he luae of the uriniinal justice 
.y ^\cu, \ response to I iifje i he reeeni puhJiC attention 
ftJvu.^cd upon ifiis crhrie hu^ raised publi*:'^ a^^cl luiiuns 
ihai viciirris wal l be treuteJ VNith compassion and that^lhe 
LrirTic cif laj-jt wdii tK VLJiiirul Jcd. These mc legitii^ate 
expcj.iaik-*i!s tu NvhL.hirie prOsec uipr has an aLLi^atuyh to 
respiMid \| 



■ III; Jr - ftrC.i: Ji- . %i|>£ 

Inkirrn.iht'n fcgaidmg the ii-Hii!Ej"n('^ um .hkI a ^ -i; K-f-i liiv Mj^h kiu 
uiin he nhlaineU fmm ihe luLnwevrem Irr^nruir Fnrenvu: Sttcnwcs 
5230 Medical Center Drive. tJallrjK. fejja^. ^s^vs 



^f--' i X -..i ,.i>du luh,,,.ij ti^ Jack 

H Mi ( ybhin unu Uan\L ] t Swuii Slajiagernaii uf A lltged -Sexual 

\ .^iiiii Ti'Ui^ Ki^'dui.n^ d^^epiember, 1973). pp. fv. "Su?^- 
fV u J K .J pe . Affit^^u cin Lo of Obs!tjr\ ciun s and Csnftf^ lo_k' m 7 
hnuui H^.iUrur Nu mhcf 14. (1970, reused Apnk iM?:) 

nd|.>e Cases' Jounuil of Pabcf and Adininisrrunor: , 2 (1^74). pp 

I6n = iei 

For j ^^ciieral di*^cu ^.siijn of the response kMi^ h> frietJiL^ai f .svilitie^^. 
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s« Lisi Brocjyp|i, at si. .Rape and /ts Victims: A Report for C mens • 
Hmlth Faciiities afid Crimml Jamce Ag^ncifs, Naljonal Instirute of 
Liw Enfotcem^l and Criminal Justice* Law &ifofcanert Assistance 
AdministTition, UniiedS tales DeparOTieni of Justice, I 975, pp. 55-46 . 

* For a general discussion of community ba&ed victim servit'es 
Lisa Brndyaja. Cf al, . infra. , pp 119-1 53, for a general distgssion t?f 



prcisecufor based victim ^rvices .>*ee; Harl Haa^" •'Riip^hJtw Pmspec- 
lives and Nt-w Appn;>achcb*\ T/ir Pr4is^viiinr , U (1 I pp. .l57-.3^ 
furcihh Rape: Prosauffir, AcJ/nifitsfni/ive anil Policy Issues puhlishL'd 
by the Nuiionyl In^^titUle of Liiw EnforcerneniHind Crimiriyl Justice, l.-aw 
Ell! lirtr-enieiit A^.^iMrfiiwt- AdministrLiiiun js pm ot this pwjett, 
Chapier ^ 
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Appendix to Chapter q 

ASSAULT VICTIM MEDICAL REPORT 

Form 4 
Patient Intgrview Form 

Pltii£ t>p€ or^proit •1] mfofinition eWfly. 

For f iplaiiitk)ii of etch item, m coneiponding nurnber in tsocii ud protoooL 
TiUi report my be completid by sa^ Iktiii^d or certified hf sitli pfQ^M^naJ. 



1. Date of InttfTlew 
3. Pitftiit ntme 
5. Fitimt b^th dite 
8. PiCienc iddrts 

Ftrmi^on f^r InMr^ff|^PI||||^piatiofi mB4 Rikm of |afamati9& 

''yMon i« hereby pin(ed Co the lii^dicsi staff 

H@3paial/Cl£ni€/Priyite Pui^iui Nartig ._ 





LJ lo rel^w the rcsuju of chia cx»min»tfcii alw laboratDfy ^ecifneni ^^d clotl^^s^Q^tftii proper kgal authoritiei. 
II. FitUiii aigjisiufc ^ 12. Date 



13. Or Parenf/Ouudian ai^istutc „ . ^ ^ _ ^ ^ _■ 14, RelsfioQ 

15 ?¥ iCfi«3s siMJ4«CiUe _ ^^^^ _ „ _ 16, Dale 

16 Patent's descripcion of insult (Rtcord em picknr's words. Induce ai] ipODtaaeQus^i^ttfranf^). 



J- 



A 



17. Dale of ■Mulf _ ^ ^ iS Ttint of aagaitit _ _ 

72 

O . Ill Copy . N»coro, t ,j.i.*-„, i-^.iw* jra Ctfey -^i.wii 4 th Cu»y Proweutor 



19, Nolt indtcitiofi of pain in patitnt*a own wordi* 



\ 



29' Chtck pain ind lymptoma m«ntiQntd: 

_ . _ _ dciletal musciilar piiii 
abdomittil piin 
pelvic pain ^ 
21. Haa there been recent trfitment of u^y dijordert 

_ No Yes Deic^il^ 



hcadi^e 

bteeding 

dMcharge 



fentsmui 

dyiuria 

other 



22. Has there been any cteanstng snce tht ■uult? 

____ No Yes Dei^ibe 



2%. (VagtnaJ asault only) LN }4? . 



24. (Vaginal assault only) Date of last pt £yiouj ^{nis befvfe aMult , 
tSl Additional Femifki; 



I ufiderstand that the law t^aaatdci^ che ^^^sininiiis U^^^^^^a ur mi^md health profMS^aai a an eye witnett in the body of events 
ivrrounding a potentul mmt. What a patient/yictim ^ys rnedM atgff may b£ ftdinlttabli tt an eatstptioti to the hearsay rule, 
and Jhese itatements miy be important in determfafung the truth before a judge or Jury. I agfe^ to prtsem theie itstemeflti as part 
pf this psta^nt's hiitory. t 

Interviewer sigiatufe ^ ^ ^ ^ - 



ntemewer name_ 



28, Title . 



29, (If knowii) Terminitioii date of |hii ernplo^mfnl 

30. Intefviewer fluent in English _ Yts 
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4tn Copy -■ ^*tijsswfeiiuf 
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^ ASSAULT VICTIM MEDICAL REPORT 

Form B 
Pititnt Examiniclon Form 

Please lypf or print ill informition clearly. 

' For fnplanilion of it^h tiem, eorresponditii number in iMoeiattd protocoL 
Thii ^jurniriation ind rrport may be eomplt led hy iny lictnaed or ctrttfiid hciMh profe^ionaL 

31. Ditgof examinition . 33 Tirne of Examination 



33, Patient Name 34. Medicil File No. 

, ^ U*H ' Fifil 

35, Appeirinci of patitnt't Nothing: (Chtck if yea)^ 

- - MiWnu . , - _ - Soiled or muddy • _. Leaves, grass embedde 

^^.^j^. X9XJ^ _ flamp or wet Qthe f as deicribed 

SoiJed _ _ . Bloo44ttms 



36. Patient chanj;ed clothing berwcfn asssuit and arrival at eXiniUistion? 

Yes No 

37. Itemize clothing placed in containers fepirately and Ug^^d i^r t^idEn^c, 



JS. Deicrib* piesencc Of umum^ 4.. ^HU^ i.,. i,. . - K. . u^*^ , ^Usfi inscribe exa^c apt^earaiiCc aniJ su^ ludiL 

possible source such as teeth ciprttre 




40, Deieribf «itfrAti^iiif il or gf nlto pelHc trtttmii 




\4U Describe intemil tfiuini (Speeuium mad biminusl eiiinifiition); 
Lacentioni pfe^nl, Deicfibt; 




42. Is there di^Hirge? 



43, Checklist of syrripioifiR uf L^Ui^iui iii^nul iidu.iis^ 



rn Patien t Ut ijc- ui iioth^gi uinblE i» (slK 

[ j FaCienf criES iuudiy and t^DnikjiUeUy tn i h>^(£ii^di i^^th^u 

^^Itient laughs^ jokes with thps£ srL^uiid mccin^rui^uslj lighlhc^i i^d 

f I Patient express fear thit his/her b^dy wai broken, ^rniaiifntly damAgtd at Qh^ng^i in mimm way. 

Q Patient txhiblts serious breaks with reality, e.g. wbn^tfi itidttdry or vtsua] hAUucinitiofii, 

ni Patient expresses fesrs ot falliiig ipart. imnu crazy, disappearing. 

rri Patient refuses to !eave the faeility. 

[ I Patient expresses suicidal ideacion 

□ Other _ _ 



¥ 



'A 
V 



St Copy - Medical Rft€6rd$ 



4th Cepy ' P»o»tytBf 



ERIC 



44, linmedUtt Liboratory ExamsnBfion of wtt mount ilide: (Lisr source iffected «r€a and check result), 

> ^. . 

Litf Source Sp€r^ , Sperm Spfrm 

Area Prtiefit Absent Motile ^ 



Sperm 
Nonmotiie 



45. Siinature of Lfiti Aufhorjiy r^g^ivuii thu informition, clothmg aiiu fhe luiiu^^ui^ spewinsEiis 

46. UJ Ail iJrted USJiluii #«abs i s^la frOm iffcctcd aii-s (list body ,,1 J 

47. [1 Dry unsftined iJtdei ( list tu^dy soufLesj 

48. [ ] P Ibers rrom paflfnt^s body 
4¥ t J c. uiiibiiip f i ^.i > pftiu .. i ^ ri^g-j 

51 L J u a tii^Li sirtiptt^S pi^il ilif^ ,,-. 

i J j i ^iiai.U^ ^mit^tii ^ head f>iii-' puUt ../it/l|i£ uf i 



3 iuiruuridifi^ s t«4.'U .iiiai tijfflc ft id t si I i!^; Lsli :d i*j lesiil ¥ shd b€ cio^ e i a .riii j&Q dbi.ui nnJin^i ill this 



56 t h Lain, i , j.v^iori^, 

59 (If kii.i wn) I Li ,1. J..! 

Yes No 



EKLC 
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ASSAULT VICTIM MEDICAL REPORT 

F.ofm C 
Pitient Treitntent Rtcofd 



PlfM type or print ill tfiformitiori clcirly^ 

For fiplinatMn of each it^m, lee eorresponding number in amciatid protocol. 



9 e S*.^- « 



60, Date of treat rneflt 
€2. Ntient Nime . 



61 Time of treatment 



61. MedicaJ FUe No. 



64, State ment of Fatitnt's Righti. 

1. You hi¥e the right to coniidvfat^ and reipectfuj amtv by dwLtufa gnd nurses 

2. You have the right to prttacy anJ w^iindEiitiailiy lui yM^^MKil and yuui inedit^Ai iscviUs 

3. You have the right to fulJ ffifurmation about treatmtnt 

'K'^, 4. You hive the right to refu^ or choose treatment offereiJ ana to leave the location of medical service when you wish. 
5, Yuu have ifiE fiyhi tu ^uiiiLiiii-^ J •-Aft ^.iJ uiiicJ> M^atiiifnt of >oui iuiuf^ hcslth pi ubUmi reU led tu chii incideni. 
Test! given lu pcCiefit. 

65 GC £Uiiui£ i^fe Yes N** 

■- " 

67 Pap sniesi fes d 



^3 f tist 



©¥. Utflel llllu^.it^i. _ 

70. VD pruphylaxia 

11. Hedi^^ 

73= Othef {rsatinciit giveii 



ttitUfE licsliiieiit planru - 

74. Transfer Cu auuiher rhedK i . uit^ 

75. ApBy^nliTienf uiO^eekA luj icj^eatC i ;. 

Dite 

76. Referred for t*>uiiaciiiii^. u, iiUfuJu^sj for i 



i rifig y HaCe 
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